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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejorc Mr. Justice B. R. Saxvhney, Chief Justice. 

HON’BLE HOME MINISTER versus ISHAR DAS and 
through DHARMARTH others 

DEARTMENT, JAMMU 

Civil Second Appeal No. 145 of 1992. 

Jammu, 19th Poh 1992. 

„ Re JV n P Hon °J mortgage Limitation—Terminus a qua 
o) a mortgage made prior to the promulgation of the Limita- 

ihat ^I thfmoh ° J V **• tke d<lU ° J lkc ““'^"•ent and not 

5 e,aMc (c) o/ rt - 

rfdiS District Jnd *°’ 

\\ r - P - Goswami, Vakil. 

Mr. A mol a k Ram, Vakil. 

T , Judgment. 

*2 "f srx 

February 1910asis nr „ H J S " P'omu^ated on 27th 

lower courts have held thatbv vi 2 Both the 

of the Kashmir State C on< i (a , . rtue r P^ section 8 clause ( c ) 

redeem is not taken awav by the'n n p Re ^ U i atl ° n thc ri " ht to 

‘•on because the previous 
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which has been repealed has been specially saved and any¬ 
thing done or suffered thereunder is not affected by the 
present Regulation. This is a correct view. The appeal 
fails and is dismissed with costs. 

Appeal dismissed. 


38 P. L. R. J. & K. 2 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bepore Sir B. J. Dalai , Kt ., Chief Justice and 
Mr. Justice B. R. Sawhney. 

R. B. Pandit GIRDHARI versus NOORA and six 

LAL OTHERS. 

Revenue 3rd appeal No. 3 of 1992. 

Srinagar 31st B had on 1992. 

Suit between an alleged landlord and alleged tanant. 
Jurisdiction of Civil and Revenue Courts , how determined , 
decree passed on merits after recording evidence m a suit 
without jurisdiction is of no moment and therefore a nullity. 
Compensation for improvement by a trespasser preserving 
possession by force and show of force. 

Appeal against the order of Hon’blc Mr. Justice Abdul 
Oayoom, Judge High Court and Revenue Commissioner, dated 

fSth Jeth 1992. 

Rai Bahadur L.. Badri Das , Advocate and Mr. A. I\. 
Oswal , Advocate. 

Mr. Anant Ram, Advocate , and Mr. .4. Sami Pal , v and. 

JUDGM ENT. 

Khizar Dar and four others, land-lords, instituted on 10th 
Katik 1985, this suit for ejectment against Rao Bahadur 
Pandit Girdhari Lai. It is alleged in the second paragraph 
of the plaint that the defendant is a tenant at will and can 
under the provisions of law be ejected from the holding at 
any time at the option of the land-lords. Ihe simpler 
course, however, of the service on the tenant of a notice ot 
ejectment provided by section 48 of the Tanancy Regula¬ 
tion has not been adopted. There are reasons for this w ic i 

will appear anon. . , n£ ... 

The written pleas of the defendant are dated 26th 
Maghar 1983 (sic). In these the defendant dented that he 
is or ever was a tenant of the plaintiffs and pleaded that the 
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matter has been agitated in a Civil Court of law and decided 
against the plaintiffs whose claim for possession was dismiss¬ 
ed on 16th Maghar 1983 by MunsifI Srinagar. This decree, 
• it was urged, is a bar to the entertainment of the present 
claim under the provisions of section 11 of the Code of Civil 
Procedure. 

The Revenue Court of Wazir Wazarat, Srinagar, on 26th 
Katik 1985 struck the following issues : — 

1. When the defendant is clearly recorded to be a 
tenant at will, was the suit cognizable by a Civil Court or a 
revenue Court and in that case is the judgment of the Civil 
Court produced by the defendant a bar to the entertainment 
of the present suit. O. P. on defendants. 

2. How did the defendant acquire the land when sales 
and mortgages of lands are prohibited in this area ; and if he 
is a tenant then what hinderance there can be in the way of 
the plaintiff ejecting him. O. P. on defendant. 

5. The plaintiffs to prove that they gave the land on 
Patta to the defendant and that at the time a valid Patta 
for 10 years could be granted. O. P. on plaintiff. 

4. In the event of the issues being decided in favour 
of the plaintiffs to what relief and compensation is the defen¬ 
dant entitled. O. P. on defendant. 

An ex-parte decree was passed on 24th Maghar 1985, 
decreeing the plaintiffs’ claim on payment of compensation 
amounting to one hundred rupees with liberty to the defen¬ 
dant to remove the building materials of a garrage and ser¬ 
vants quarters constructed by him within two months of the 
date of decree. This decree was afterwards set aside and 
the suit was decided by the Revenue Assistant Srinagar on 
1st Assuj 1989 inter-parties with exactly the same result as 
was incorporated in the cx-parte decree. 

r\ a PP ea / 1 „ was filed against this decree in the Court of 

23rrl«/^ t0r Kashmir who finally decreed it on 

23rd Bhauon 1991, dismissing the suit of the plaintiffs on the 

ground that the Civil Court decree referred to above having 

dismissed the plaintiffs’ claim as barred by time by th? 

adverse possession of the defendant, a revenue Court is 

precluded from entertaining the present suit. 

whn ni| SeC ° nd fk Ppeal '■'' as fi,ed before our brother Oayoom 

who allowing the same, recalled the decree of dismissal of 
suit passed on appeal by the Collector and restored the decree 
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of the Revenue Assistant decreeing the plaintiffs’ claim on 
payment of compensation and granting liberty to the defen¬ 
dant to remove the building materials within two months of 
the passing of the decree. 

A , s u the appellate order of the Collector made in first 
appeal has been reversed in second appeal by the learned 
evenue Commissioner, this third appeal is competent under 
clause (b) of the proviso to sub-section (1) of section 11 of the 
Land Revenue Regulation. 

Briefly put the substance of the arguments addressed by 
Kai Bahadur Laia Badri Das Advocate on behalf of the 
defendant appellant is that the Civil Court decree is a clear 
and definite bar to the entertainment of the present claim. 
Me maintained that the appellant is and always has been a 
trespasser qua the respondents and that the claim of the 
alleged land-lords as such and the defence of adverse posses¬ 
sion of the alleged tenant were adjudicated upon by a Civil 
Court in a suit instituted by the alleged land-lords with the 
result that the claim was found to be barred by limitation 
and the suit was dismissed. Mr. Anant Ram Advocate for 
the respondents urged that the Civil Court decree should be 
entirely ignored as it is a nullity having been pronounced 
by a Court of law whose jurisdiction to entertain the claim 
was expressly barred by statute i. c., clause (cl) of the first 
Group under sub-section (3) of section S5 of the Tenancy 
Regulation. 

It appears to us that there is considerable amount of 
misunderstanding and confusion regarding the provisions of 
Law governing the jurisdiction of a Court to entertain suit. 
We shall not refer to law dealing with conflict of jurisdictions 
as we are not satisfied that in the present dispute any such 
conflict is involved. 

It is common to the parties and it could not be other¬ 
wise that the present suit is competent if the decree passed 
by the Civil Court was without jurisdiction that it was in a 
suit which was expressly excluded by statute from its cog¬ 
nizance and the converse proposition is equally true. It is 
plain that the conduct or even the express consent of the 
parties cannot confer jurisdiction upon a Civil Court if its 
jurisdiction has been ousted by statute. 

The general rule is that Civil Courts have jurisdiction 
to try all suits of civil nature. This is provided in section 8 
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of the Code of Civil Procedure which also lays down that 
they cannot try a suit of which their cognizance is either ex¬ 
pressly or impliedly barred. 

A suit is instituted by presenting a plaint to the court. 
This is laid down in Order IV rule 1 of the Code of Civil 
Procedure. The plaint shall, inter alia , contain the facts 
showing that the court has jurisdiction, vide clause (F) 
Pule 1 order VII of the Code of Civil Procedure. The court 
is bound to reject the plaint when the suit appears from the 
statement m the plaint to be barred by law —vide clause (d) 
or Rule II order VII of the Code of Civil Procedure. But if 
j js n°t the cause of action but only the wrong form that is a 
bar by law to the entertainment of the suit the court is bound 

IVt IhT amt k t0 be presented to the court in which the 

? l * h ? uld hav< r been instituted —vide Rule 10 ibid It 

raise bv hi r , en l enl H ered n that “ defendan,: « also bound to 
raise by his pleading all matters which show the suit to be 

Rule 2 ° rder VH ' ° f Code of 

Court M , ’ OW ( r £ xamine the Plaint that was filed in the 

, "; , inn,pr ‘ n3lst Har 19S3 - The subject 

recordV?h d a 't V ‘»h ed !" t0 S 0 eVen P ara S ra P hs - The first paragraph 
a .u f plla \ ntlfls are record ed Assam's of the land 

which \heudV nab “ ndl A re ^ ds and pay the revenue to 
, ii 6 * anC ^ lS assesse( i. The second paragraph contains 

poLeSTth^d f hG I and remained for a few years in ‘the 

frees nTanted bk- e ? d “‘,f a tenant at wi " and the 
trees planted by him have all withered, dried lid and hn^n 

aS'£S? 

T'ShT ,iW.fsl.'i" 'j“ 
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the sixth paragraph it is recorded that the value of the suit 
for the purposes of jurisdiction is Rs. 750 and for the pur¬ 
poses of court fees Rs. 120. In the seventh and last para¬ 
graph it is prayed that a decree for possession with costs be 
passed in favour of the plaintiffs and against the defendant 
together with possession of any structure which may have 
been erected on the land. 

Briefly put the allegations with which the plaintiffs came 
to court were that (a) they are land-lords and pay the revenue 
(b) the first defendant R. B. Girdhari Lai was their 
tenant at will (c) the first defendant deliberately evaded upon 
him the service of a notice of ejectment (d) the first defendant 
has got collected building materials on the land and notwith¬ 
standing the warnings of the plaintiffs has begun to construct 
a building and has fenced the area and (e) the plaintiff should 
be given a decree for possession. 

It is difficult to understand how any civil court even 
after a cursory perusal of the plaint could think that it had 
jurisdiction to decide the suit between a land-lord and a 
tenant to eject the latter. The plaintiffs had clearly stated 
that they were the land-lords and were paying the revenue 
and that the defendant was their tenant at will. In support 
of these allegations they had filed along with the plaint a 
copy of the relevant entries from the Record of Rights of the 
village Sheopora prepared in 1977. They further stated 
that nothing should be allowed to the defendant as compen¬ 
sation for improvements to the land as the only improvements 
made consisted of the planting of certain trees which had all 
dried up and no longer existed. As clear and specific refer¬ 
ence was made to the issue of notice of ejectment to the 
tenant the service of which it was alleged could not be effect¬ 
ed because the tenant deliberately evaded the same. It is 
not necessary to persue this examination any further as even 
the defendant clearly and distinctly understood that the 
claim was one which could be adjudicated upon by a revenue 
court and not by a civil court. We will quote the very words 
of the very first paragraph of the written pleas of the de¬ 
fendant which were filed on 26th Bhadon 1983. It runs 
thus :— 

“ Muddai ka Daiva serihan us kc apnc mubayins 
waquiat kc mulabiq qabil samaat adalal vial hai, Kiyonki 
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sin/a it No. 2 arzi-datca men us nc sal tour par (lari kiya 
hai-ki muddaila ka taaluq muddai ke sath kashtkar ghat 
mustqil ka hai-agar muddai is adalat din'dni men muqa- 
dma chalanc ki khwahishn/and ho to usko hidayatt 
far mat jave ki zvoh apnc arzi daiva ko tannin karc aitr 
muddaila ko kkarcha xva harjana dilaya jave.'' 

It is thus plain that the Civil Court had no jurisdiction 
to entertain the suit and therefore the decree passed by it is 
o no moment it is hoped that all concerned will bear in mind 
at it is settled law that ordinarilv the question of jurisdic- 
tion is determined by the allegations made in the plaint and 
ough it may be permissible to remove any doubts or 
am iguities therein by examining the plaintiff the pleas of the 
attendant are generally immaterial. In this case however in 
ie written pleas even the defendant insisted that the Civil 

■ ( n ?, J uns diction. The usurpation of jurisdiction 

ere tore all the more remarkable and regrettable. 

II . 1 » this connection we wish to record for the guidance of 
sir nVi a * revenue courts that in such matters they cannot 
tors Wl ness the proceedings before them as mere specta- 
filir.r r>f tbc record of the Munsiff’s file after the 

his f | 1G Wntt ^ n P* eas clearly and unmistakably points to 
for le.raiio; iavmg , be f n Prostituted by the parties to the suit 
No one otho • h c car y and Patently illegal transfer of land. 
Wani nnrl \i rJ'V a * unatic c °uld believe what Khi/.ar 
witness for r , a r a *! ,a,ntiffs statcd on 3rd Maghar 1983 as 
make men* / defendant. jt W «"W not possible for them to 
support thr- , a I Tla ^ l,1 S admissions against their claim and to 
Zcation ^ " ot enough there i. their 
oLTh“^chedef ' l I, ? S o‘ r ) 98Jto acce l* the statement on 

defendant d , agrCe to the dismissal of the suit. The 

aimount*from "mpm' 6 ' th V he could ‘he correct 

be determined bv ? r> and - "*"’ e]y Rested that this might 
Curiously enough i l n c ° mm,ss *oner “Planted for the purpose, 
plaintiffs su-eesM thr an application of 5th Maghar 1983 the 
commissionstnLll name of ^"dit Niranjan Nath not as a 
arbitrator and besideZZ^Z 0 " fo . r,mpwrvements but as an 
ments the questfon ?° n °/ ex P enses 0,1 improve- 
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or not. The case could not have been made over to the 
arbitrator before 7th Maghar 1983. Any way it was decided 
by the arbitrator on 13th Maghar 1983 and the award was 
filed in court on 14th Maghar 1983. On 16th Maghar 
1983 the plaintiffs suo motu filed an application stating that 
they have no objection to the award and pray that a decree 
may be passed in its terms. All the procedure is dishonest, 
fraudulent and illegal. The parties have been guilty of most 
dishonourable and reprehensible conduct and it is difficult 
to exonerate the Munsiff and regard him only as a passive 
spectator of these events. 

It caused a little amusement to hear the advocate for 
the appellant urge that full compensation for improvements 
made had not been made to his client whom he represented 
to a trespasser from the very commencement who preserved 
his possession by force and show of force. But further 
consideration is unnecessary as the defendant laid claim to 
no money for improvements in his written pleas and though 
an issue was struck by the trial court, he produced no 
evidence to prove what improvements he had made and how 
much compensation he should be awarded. 

As we consider there is not much to choose between the 
scandalous behaviour of the parties to this litigation we 
will direct that they do bear their own costs throughout; 
otherwise this appeal fails and is dismissed. 
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38 P. L. R. J. & K 9. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice B. R. Sawhney , Chief Justice , 
and Mr. Justice A. N. Atal. 

NIAMAT KHAN versus STATE. 

Jammu, 24th Poll 1992. 

Conviction not upheld where persons mentioned as 
hearing an extra-judicial confession of the accused during 
the enquiry and trial give direct evidence of the commission 
of the offence. 

Appeal against order of the Sessions judge, Boonji 
(Gilgit), dated 3rd Kartik 1992. 

Mr. Ghulam Abbas, Vakil. 

Government Advocate. 

Judgment. 

It is a very unsatisfactory judgment that the learned 
sessions Judge of Gilgit District has recorded in this case and 
it is difficult to resist the conclusion that he was prejudiced 
against Niamat Khan. 

oo i^o 16 P r °secution case briefly and plainly put is that on 
n awan 1992 a young lad by the name of Wali who was 
CI ~ y known as being of week intellect was murdered, 
e rst information report was made at the police station 
^ m,les towards North of the village Chhugam 
on -3rd Saxoan 1992. This was a written document and the 
person making the report is Sultan son of Hatam of that 
vi iage. In this report it is stated that Yusuf and Sultan—this 
is a person different to the Sultan making the report—were 
corning homewards after grazing their goats and gave the 
in orination that Wali has been murdered. The report 

rMri fh Sa ^if ^ lat ^ ie en 9 u > rc d how it came to pass and was 
i .f 1 " ey w ® re coming homewards through the ravine 
wien ie> met Niamat Khan who told them that this cap and 

, f®’ e ongs to your Wali. Take it away and send Wali to 
m as ave got his rope and hatchet. These two persons 
went hve or six steps forward and found Wali lying dead. 

" /.If thertfo je plain that according to this first information 
report the case of the prosecution was that the murderer Niamat 
tun almost immediately after committing the murder made 
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a !? T ^ Lia Judicial confession to these two persons Sultan son 
of Khoja and Yusuf 

The case presented before the court is entirely different 
and it is that one Rozi Khan and Sultan actually saw Niamat 
n ian pick up a stone and hurl it at Wali deceased which 
struck - on his head and knocked him down. One of the 
witnesses saw no more violence being offered while the other 
makes out that he saw the deceased being dragged on the 
ground against stones presumably to further injure him. 

The learned Sessions Judge was oppressed by the 
omission of Rozi Khan’s name in the first information report 
and therefore attempted to get out of the difficulty by a very 
confused and fallacious line of argument. He has attempted 
to perform intellectual acrobatic feats in this trial fora serious 
charge of murder and we strongly condemn such a practice. 
It should be remembered and should be always remembered 
that surmises and guesses can never be allowed to take the 
place of legally admissible evidence and if the learned Judge 
was acquainted with any reliable facts which tended to show 
that the medical officer who conducted the autopsy a week 
after the death of the unfortunate Wall was deposing to falsely 
he should have had the courage to state the same and to 
come forward as a witness in the trial. It is grossly unfair to 
pass remarks against a professional man in this manner when 
there is nothing on the record which would justify such attacks 
on his respectability and honesty. So far as this trial is 
concerned the medical evidence is that the cause of death 
cannot be ascertained but that no bone was found to be 
broken. 

The learned Sessions Judge has been very indiscreet 
towards the conclusion of his judgment. He ought to know 
that the confirmation of the sentence inflicted by him is made 
by the Soveriegn of the State and should always take care in 
the language he uses in submitting his humblerecommendation 
that the sentence proposed to be inflicted be graciously 
confirmed. 

We are of opinion that charge of murder is not established. 
We allow this appeal and acquit Niamat Khan. He shall 
be released from custody forthwith. 


Appeal accepted. 
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38 P. L. R J. & K 11. 

HIGH COURT OF JUDICATURE, JAMMU &KASHMIR 

Before Mr. Justice B. R. Sawhney , Chief Justice, 
and Mr. Justice .4. N. A till. 

MANGA RAM versus BAROO 

First Civil Appeal No. 32 of 1992. 

Jammu, 1st Magh 1992. 

Civil Procedure Code , Order 2!-A, rule 7 — The discretion 
o grant time to decree-holder and other creditors or persons 
to adduce evidence must he judicially exercised 

, A PP eal a ^ ainst order of the District Judge, dated 27th 
C net 1991. 

Mr. R. Ana ml. advocate. 

Mr. Balindar Singh, Vakil. 

Judgment. 

ill - nk j- that - the Iearned District Judge has been 

1 d,8miS8 ' n * .this application of the decree-holder 
under thl laVC h,s Judgment-debtor declared insolvent 
cedure rr Pr ° V : S,0nS ? f ° rder 21 ’ A o( Code of Civil Pro- 

nor recordld' S H !u ge ^ hat * he statement o{ the petitioner was 
hie is thp C -t 3 tke District Judge. All that there is on the 

of the annelt e T ent i °* l he J ud S*«ent-debtor. The grievance 

lea ned D strirt i® aV* h - as ' 10t ^ heird and that the 
n ^ t u Judge has given him no opportunity to prove 

there is no n ^ e;irned v,lkl1 , for th,i opposite side urges that 

IWdurerpaI^ ,S, ° n , ,n ° rder 2UAof the Code of Civil 
'innlir->u £ ardin * the steps to be taken by the court on an 

declared insolvent HaVC hiS i ud «™"t-debtor 

rule 7 of the order H P h™* howeve u r adds *at there is 
rule it is nor u He however ur « es that according to this 

opportunity to the Un ;,et"tl“e P r 0n to he ,R iStriCt J “ d “ e to 

incumbent upon evei-v court 1. ev.dence. It is 

anybody unheard twi r j VGr ' case not to condemn 
1* allowed’ to te vioLted ,S unrte ndamental rU ' e ' This «""<* 

it is plain to us that What rhJ I c,rcumst «nce. Further 
is that the Judge seised of th StatuC J >ry Provision lays down 

similar discretions vested by th e ”“tuto "S l*' 
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It cannot be left to the arbitrary choice of a Munsiff or 
a Judge to do as he likes. In this case either the discretion 
has not been exercised or it has been exercised in a very 
arbitrary manner. With these remarks we allow this applica¬ 
tion, set aside the order and remand the case to the trial 
court for a fresh decision in the light of remarks made above. 

The advocate for the decree-holder petitioner desires 
that the case be not sent back to the District Judge and 
should be entrusted to the Additional District Judge. We 
see no reason to accept this request and disallow it. 

The appeal is allowed in which costs shall follow event. 

38 PLRJ&K1 0 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. .Justice B. R. Sawhney , ChieJ Justice. 
INDAR PRAKASH versus KRISHAN LAL and others. 

Civil Revision No. 24 of 1992. 

Jammu, 24th Magh 1992. 

High Court will interfere in the exercise of revisional 
jurisdiction where a third party claiming benefit of section 
60 (7 ) clause ( c.3 ) in one application asks release of property 
from attachment and sale in execution of decree for the benefit 
of minors who are parties to the decree also. 

Revision against the decree of Subordinate Judge, Mirpur, 
dated 2nd Assuj 1992. 

Mr. Thakar Das , Advocate. 

Mr. Dina Nath , Vakil. 

Judgment. 

There is a preliminary objection that this application in 
revision is not competent because it is open to the petitioner 
to file a suit under the provisions of order 21 rule 63 of the 
Code of Civil Procedure. Mr. Thakar Das argues that the 
application in this case cannot be deemed to be one under 
the provisions of order 21 rule 58 because the claim was not 
only a claim by a third party i. e. the widow of the alleged 
deceased decree-holder for saving from attachment and sale 
a portion of the house under the provisions of section 60 (1) 
clause (c.3) of the Code of Civil Procedure but also on 
behalf of the minors who are parties to the decree for certain 
saving of their interests. Such an application cannot be 
deemed to be an application by a third party. Strictly 
speaking there is force in the preliminary objection as it is not 
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so much the application as the order made thereon that is 
to be contested in the statutory suit under the provisions 
of order 21 rule 63, and in this case the order passed is only 
one reserving two rooms in the house attached and under 
sale for the residence of the widow of the judgment-debtor. 
But as it was the widow who made the afore-mentioned 
application 1 do not think it right to compel the decree-holder 
to go and file a suit when the matter can be summarily decided 
now in these revision proceedings. 

Mr. Thakar Das’s objection is that the application of 
the widow should have been kept separate and should have been 
treated as one by her for exempting the property contemplated 
by section 60 (1) cl mse (c. 3) of the Code of Civil Procedure 
and that in that case they would have produced evidence to 
show that it should not have been granted. But the applica¬ 
tion was made on 26th Poll 1991 and the order sought to be 
revised was not passed until second Assuj 1992. It remained 
pending for a long time. Further a perusal of the interlocutory 
orders recorded shows that on 29th Baisakh 1992 time was 
given upto 14th Jeth 1992 for filing written objections to the 
application of the widow. No advantage was taken of this 
opportunity. Another one was asked which was granted and 
the pleader for the decree-holder was directed to file whatever 
objections he wanted to file by 24th Har 1992. Even then no 
objections were filed. Finally arguments were heard on the 
application. It cannot therefore be said that the decree- 
holder was given no sufficient opportunity to show that the 
application of the widow should not have been granted. It is not 
even now urged why it should not be granted except that there 
is a vacant site on which the widow can build if she likes 
out of the same money which one Hira Nand her deceased 
husband s brother obtained on a pro rata distribution of the 
proceeds in the hands of the court. Obviously such a 
proposition cannot be entertained as there is nothing to show 
that the widow can compel Hira Nand to build the house. 
It does not appear that there is any other property. 

No doubt the house will not fetch that price which it 

'™“ ld 7 d ? ne lf there had been no encumberance of the 

rhkwl i? ee u created by the widow’s application but 

nnl'iM °" Iy . to be ex P ecte d. In these circumstances I see 

dfis aonlLt? ‘ ^ W ‘ th the orders P^sed and dimiss 

this application without any orders as to costs. 

Application dismissed. 
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38 P L. R..J.&K. 14. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice B. R. Sawhney , Chief Justice. 
JALAL DIN and another versus Mehta BELI RAM. 

Civil Revision No 30 of 1992. 

Jammu, 24th Magh 1992. 

Execution proceedings — Res-judicala Judgment or order 
necessary before doctrine of res-iudicata attracted Former y 
the suit or the point in issue must have been heard and finally 

decided by Court. . , 

Revision against the order of Additional Distiict Ju ge, 

Jammu, dated 14th Katik 1992. ... 

Messrs. Noor Hussain and Ram Nath Langar , Vakils, 


for Petitioners. 

Mr. R. L. Anand , Advocate , for Respondent. 

Judgment. 

This is a revision application arising out of an attempt to 
execute a decree passed in 1957. It is stated that it 's jyi in 
time because the application to execute the decree was filed on 
4th Assuj 1985 and the present application is within the perio 
allowed by statute together with the concession allowed owing 
to disturbances. The petitioners urge that the application 
Assuj 1985 was barred by time as the previous application 

been consigned to the record-room on 4th Je i • . 

advocate for the decree-holder says that this question. cainnot 

be agitated because in that case the decree-holder had stated 

that he received Rs. 150 and the Court issued notice and1 on 
failure of the judgment-debtor to show cause ordered attach 
ment of the property. All these things are beside tbe 
in considering the matter in issue now U 18 whethei t 
ever held that the application of 4th Assuj 198o \ 
time. It was never held that this was so and therefore there 

can be no question of any order passed by the Court 
as res-judicala . There must be some judgment or order^b^ 

fore the doctrine ot res-judicata can be attrac 

submitted that this should be presumed from the facttthH^ 

judgment-debtors were absent when th attach- 

o them and that the Court ordered the ^“^'.“^“mgs 
ed. No such presumptions can be made A1 the*i tmn^ 

can take place without the Court ever bringing 1 J 
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to bear upon the question of limitation. In disagreeing with 
both the lower Courts I hold that the application is barred bv 
limitation and cannot be executed. I direct that all costs 
will be borne by the parties. 

38 P. L. R. J. &. K. 15. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR 

Before Mr. Justice B. R. Sawhney, Chief Justice. 

JAGAT RAM versus KOTLXVAL SHI B RAM. 

Civil Revision No. 19S of 1992 (A. R. R.) 

Jammu, 4th Magh 1992. 

Civil Procedure Code, Section J5-A—Compensatory 
costs not allowed in favour of a person who has not the 
courage to go into the witness-box and offer himself for cross- 
examination. 

Revision against- the decree of Subordinate Judge, 
Bhadanvah, dated 14th Bliadoon 1992. 

Mr. Chainan Lai, Advocate. 

Mr. Lddha Singh, Advocate. 

Judgment. 

I see no reason to interfere with the decree passed by 
the Subordinate Judge. The plaintiff’s claim is based upon a 
transaction of loan of Rs. 80 made to the defendant on 28th 
Magh 1987. It is not evidenced by any writing. The loan 
according to the plaintiff was made in the house of Jagat Ram 
Lambardar who is literate but there is no writing. The two 
witnesses besides Jagat Ram are Meghs by caste and own 
brothers. The plaintiff says that no receipt was taken because, 
he is married to the defendant’s wife’s daughter. There is no 
evidence that the plaintiff ever demanded this money from 
the defendant and the latter promised to pay and put him off 
as was alleged in the plaint. On the basis of this evidence a 
decree cannot be passed in favour of the plaintiff. Mr. 

aman Lai insists that this is no case in which penal costs 
should have been awarded under section 35 (a) of the Code of 
Civil I rocedure. I think these costs are rarely to be awarded, 
it at all, m favour of a person who has not the courage to «<o 

into the witness-box and offer himself for cross-examination 

. he insists that the suit is totally false and fictitious. In these 
circumstances I think this order must be set aside and the 



16 The Punjab I, aw Reporter. [ Vol. XXXVIII—1936. 


ordinary rule as to costs following the event should be allowed 
to prevail. The net result is that the suit of the plaintiff stands 
dismissed with costs of both the courts. 


38 P L. R J. & K 16. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice B. R. Sawhney , Chief Justice, 
and Mr. Justice A. N. Atal. 

BHAGATJAGAN NATH versus DEWAN CHAND and 

OTHERS. 

Civil 1st appeal No. 31 of 1992. 

Jammu, 24th Poh 1992. 

rt Oral agreement not to get a document registered the 
* registration of which is compulsory is of no avail. The decree 
passed in a suit under Section 77 o) the Registration Regula¬ 
tion must specify in the decree the time limit of 30 days 
referred to in the Regulation. 

Appeal against the decree of Subordinte Judge, Mirpur, 
dated 21st Chet 1991. 

Mr. Mela Ram , Vakil. 

Mr. Lok Nath , Advocate. 

Judgment. 

There is no substance in this appeal. The contention 
that there was an oral agreement not to get this document 

/ registered cannot be accepted. Such an agreement even if 
proved to exist, which is extremely unlikely, can be of no avail. 
The matter is a simple one. The execution has been 
admitted and proved. The decree for registration must be 
passed. The decree passed however is wrong as it does not 
specify the statutory periods prescribed in Section /7 and in 
the decree that will now be drawn up this mistake shall be 
corrected by the incorporation of the time of 30 days. The 
appeal is dismissed with costs. 


Appeal dismissed. 
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38 P. L. R. J &. K. 17. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice B. R ..Sawhny, Chief Justice , 
and Mr. Justice Abdul Qayoom. 

B. I. NANDA and versus SITA RAM and others. 
TEK CHAND 


Civil Miscellaneous Appeal No. 22 of 1991. 

Jammu, 2nd Poh 1992. 

An award made by a non-resident foreigner upon a 
disfute referred to him for arbitration can lye filed m a State 
court under the provisions of paragraph 20 , Schedule II of 
the Code of Civil Procedure. 

Appeal against the decree of City Judge, Jammu, dated 
i 3th Maghar 1991. 

Mr. Dina Nath , Vakil. 

Mr. Ladha Singh, Advocate. 


Judgment. 

The plaintiff applied to the court of Subordinate Judge, 
Jammu, under the provisions of paragraph 2C of the II 
Schedule to the Code of Civil Procedure, that an award made 
by F. E. Baylis on 17th October 1932 in accordance with the 
agreements of February and March 1931 be filed in court. 
The court ordered the award to be filed and proceeded to 
pronounce judgment according to the award. Against this 
order the present appeal has been made. 

The execution of the agreements referred to above is not 
denied but it is urged that the contracts were entered into at 
Jammu and that as the Indian Arbitration Act IX of 1899 is 
not in force in the State therefore no award could be made 
under the provisions of that Act so as to bind the appellants. 

It seems to us that the defence is based upon some 
misunderstanding. 

Whether the Indian Arbitration Act of 1899 is in force in 
the State or not is besides the point. What the court has 
given effect to is not the Indian Arbitration Act bat the 
agreement of the parties whereby they decided that in the 

ronhfirf any dl ff ute , ° r C ansin S from or concerning the 

^ y , them the sa ™e shall be referred to two 

with?h? • be ™ mi ¥ nated b y each party in accordance 

th the provisions of the Indian Arbitration Act IX of 1899 

AcTre aJrrir m ° re ‘ han *»“•“ provision in 1 said 
Act regarding the nomination of an arbitrator by each of the 
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wo parties to the dispute has been incorporated into the 
agreement made by the parties and there is nothing in law to 
prevent the parties from entering into and making such a 
contract. Likewise the suggestion that the award of Mr. 
Javiis is not binding because the appellants are hereditary 
state subjects owning no property in British India and Mr. 
gay js is a non-resident foreigner has no substance in it. Mr. 
Baylis is not a foreign court but an arbitrator appointed 
according to the method agreed upon between the parties and 
it is therefore the agreement of the parties which gives him 
jurisdiction and not any authority of a State to whom the 
appellants owe no allegiance. The lower court therefore was 
right in allowing the award to be filed. No other point has 
been argued by the parties. We dismiss the appeal with costs. 

Appeal dismissed. 


„ _ 38 P. L. R. J. & K. 18. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice B. R. Sawhny, Chief Justice. 

NIKUSHAH versus TIIAKAR DITTA. 

Civil Revision No. 30 of 1992 (A. R. R.) 

Jammu, 25th Magh 1992. 

Limitation Regulation section 20, running of the Statute 
is arrested by the fact of payment : therefore the time when 
the payment is made is the starting point of the fresh period 
of limitation and not the date of recording the payment by 
the person making the same. 

Revision against decree of the Munsiff, Jammu, dated 5th 
Kalik 1992. 

Mr. Chaman Lai, Advocate. 

Mr. R. L. Anand , Advocate. 

Judgment. 

The plaintiff’s suit for the recovery of money has been 
dismissed as being barred by time. The suit is governed by 
the provisions of the Agriculturists Relief Regulation. In the 
plaint and in the statement made in ex-parte proceedings the 
plaintiff stated that he paid Rs. 175 in cash to the defendant 
on 22nd P hag an 1984 when the entry sued upon was execut¬ 
ed. Thereafter on 25th Poh 1986 he advanced Rs. 30 more 
and wrote out the entry in his account book which is not ex¬ 
ecuted by the defendant. Lastly on 12th Magh 1988 he 
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received payment of Rs. 10 in kind and this entry it is urged 
,s ex ^rJ* ted by the defendant and attested by a witness. 
ioQ- * S n ° pro °^ the advance of Rs. 30 on 25th Poh 

losa 2°i hat tbe imitation begins to run from 22nd Phagan 
t * and the present suit instituted on 22nd Katik 1991 will 
e arre y time unless the running of time is arrested by the 
al,e *f d to have been made on 12th Magk 1988. 
ment c t \ anC * attest * n g witness of the alleged pay- 

thzt 1 paymerU was ma de in their presence and 

defendant ° th * pr * ce amounting to Rs. 10 with which the 
the defenHa7 Cr -77 ' vas not there but was in the house of 
ed evidpnr 16 .f e ^ enc * ant on the other hand has produc- 

this evfd. " S , h0W u that h L e did not possess a cow at all and 
Chaman^ T ^ 7" be,,eved b y the trial Court. Mr. 
there7s constr a ufH eS that * Uct ° Wment ls not Proved but 

the distinction in thi s P case ent Th I C ° nfeS f 1 do not a PP recia te 
constructive mvm ^ if 6 ’ T bere can be no question of any 

a cow and it "Tj w , hat is paid * by the delivery of 

these circumstances j )r ° Ved t . 1a u t the cow was delivered. In 

suit is barred by time ^ e . e w,th t,ie Court in holding that the 

without any orders as to^osts. PP ’ Catl ° n fails and is dismissed 


38 P. L. R. J. & k 19 

1GH SS Sb C /> T « RI 7 ’ JAMMU& K ASH MI R 

“ DELI RAM-BAR KAX ram 

L.vil Second Appeal No. 103 of 199“ KA] ' 

Jammu, 4th Poh 1992 

J a mmu, dated 11th 199^ Addlt, onal District Judge, 

Mr M'h'u An “ nd ' Advocate. 

' Madh '«udhan Kak , Advocate. 

It hn« , . Judgment. 

not a British Indii,wbj£ t h* Hemra i a PP e "ant » 

a non-resident ^ 

P ~ t,me 
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not affect this fact if at the time of the institution of the 
suit he was not carrying on business or was not otherwise 
subject to the jurisdiction of the Lyallpur court. 

It is next contended that on the reverse of summons 
issued by the Lyallpur court for the attendance of Hemraj 
he recorded that he has taken note of the order and that if 
he is granted leave then he will put in appearance. The 
argument is that this is a submission to the jurisdiction of a 
foreign court. It is nothing of the sort. Even presence in 
the foreign court is not necessarily a submission to its jurisdic¬ 
tion. It may well be with the idea to question the jurisdiction 
of the court. In the present case it is possible that the man 
mav have intended to appear in the Lyallpur court if he 
succeeded in getting leave. That however will not help the 
decree-holder because he never appeared in that court and sub¬ 
mitted to its jurisdiction. There is no substance in this 
appeal and it tails. It is dismissed with costs. 


38 P. L R J. &. K. 20 

HIGH COURT OF JUDICATURE, JAMMU & KASHMl R. 

Before Mr. Justice B. R. Sawhny , Chief Justice, 

and Mr. Justice A. N. Atal. 

AN ANT RAM versus Mst. SIT A WANT I. 

Civil Second appeal No. 28 of 1992. 

Jammu, 21st Magh 1992. 

A Civil court will not grant a decree for restitution of 
conjugal rights where for a number of years the husband did 
nothing to bring back to his home his wife who had run away 
and where the court finds it impossible to expect the parties 
to live together. 

Appeal against the decree of the Additional District 
Judge, Jammu, dated 29th Katik 1992. 

Mr. Chaman Lai, Advocate. 

Mr. Madhusudhan Kak, Advocate. 

Judgment. 

This court always insists upon requiring a plaintiff husband 
in his suit for restitution of conjugal rights to show not only 
that the defendant is his lawfully wedded wife but that he 
has done nothing which will disentitle him to exercise this 
extreme marital authcrity with help of the court. In the 
present case it is admitted that when the woman left her 
marital home the plaintiff after making enquiries at her parental 
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home did nothing more for a number of years. It was the 
woman who came to court first and asked the Magistrate to 
allow her some maintenance which was finally allowed to her 
by this court in the exercise of its criminal jurisdiction. The 
husband did not regularly pay the sums ordered by the 
criminal court and twice there were attempts made to bring 
about an amicable settlement and the woman went at that 
time at least to live in or about the abode of her husband but 
this did not last long. It was after this that the present suit 
was institute 1 on 3th Jeth 1991. It is therefore plain that this 
is not a case in which this court will grant the prayer. There 
is another reason and we are reluctant to record it and that is 
t at we ate satisfied that it is impossible to expect the parties 
to iv e together in a happy home simply by passing a decree 
in favour of the ..plaintiff. The only hope left is for some 
persons of their brotherhood or otherwise interested in the 
welfare of the community to which they belong to intervene 
and bring about a genuine reconciliation. With these remarks 
we dismiss this appeal with costs. 

Appeal dismissed. 

HIGH S^? UI w' 0 7 F ! UD ,! C A TU RE,' JAMMU& KASHMIR 
BHArtr bam * B ' R Sawhn y- Chief Justice. 
HA o™rs AMAND VerS “ S DHANIRAMand 

* r; \ • • V, OTHERS. 

Uvil Revision No. 1 28 of 1992 
o. . D Jammu, 29th Magh 1992. 

Stemp Regulation, No. XL of 1977 , Sections 35, 44 and 

15th « a V r S r990 galnSt ‘ he d6Cree ° f City J ud S e - Jammu, dated 
Mr. Lok Nath Sharma, Advocate. 

T . Judgment. 

connected these proceedings confusion in th e mind of all 

of 1977 Regulation XL 

ed in evidence for any purpose b y f Ci^ p""? be , 

duly Stamped. In this case the u.W T Unless il is 

me N^ity judge Jammu was of 
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opinion that the document produced before him was not duly 
stamped and he therefore impounded it and ordered on 25th 
Har 1990 that the deficiency in the stamp together with penal¬ 
ty determined by him should be paid. fhis was done. Mr. 
Lok Nath informs me that the plaintiff produced the document 
and that his claim was decreed. Now there were two courses open 
to the person aggrieved to seek redress. One is that dealt with 
in section 44 of the Regulation that such a person can apply 
to the Revenue Minister within one year of the date of pay¬ 
ment for refund of such penalty wholly or in part. This has 
not been done. There may be very good reason for not adop¬ 
ting this course as it is more than likely that the Revenue 
Minister would not have entertained such an application where 
the order passed is by a Civil Court and an other remedy is 
open to the applicant. That remedy is provided by section 61 
of the Regulation which lays down that when any Civil Court 
makes an order admitting an instrument in evidence upon pay¬ 
ment of duty and penalty under section 35 the Court to which 
appeals lie from, or references are made by such Civil Court, 
may of its own motion or on the application of the Collector 
take such order'into consideration. Mr. Lok Nath says that 
he approached the District Court with an appeal and that the 
same was returned to him on 10th Bhadoon 1991 by the 
Additional District Judge with the remark that such an appeal 
cannot be entertained by that court. It is fairly certain that 
neither the advocate nor the court had in their minds the pro¬ 
visions of section 61 of’ the Stamp Regulation. Otherwise it 
is unintelligible how such an order could have bien passed. 

Thereafter Mr. Lok Nath sivs J that ‘he ' approached the 
Collector for refund. Bat the Collector refused to entertain 
the application as the impounded document had not been sent 
to him under section 38 of the Regulation. The application 
to the Collector was futile as there was no question of im¬ 
pounding of the document when the court on receiving the 
same assessed the duty which had to be paid and also the 
penalty and both duty and penalty had been paid. 

I am now asked to revise the order of the City Judge dated 
25th Har 1990. This I decline to do for the simple reason 
that an appeal is competent against the order as stated above. 
At the same time my attention has been drawn to the fact that 
the Additional District Judge refused to exercise his jurisdiction 
vested in him by law and that-he acted with great irregularity 
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in not entertaining the appeal which was presented to him. I 
allow this application treating it as an application to revise the 
order of the Additional District Judge dated 10th Bhadoon 
1991, set aside that order and direct the court to dispose of 
the appeal according to law and facts. There shall be no orders 
as to costs. 


rri „ 38 P. L R, J & K . 23. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Bejorc Mr. Justice B. R. Sawhny , Chief Justice and 

Mr. Justice A. N. Atal. 

BAGGAR versus KIRPU and otheks. 


Civil Second Appeal No. 159 of 1992. 

Jammu, 24th Poh 1992. 

Alienation Thukkar Rajputs oj Bhia village in Tehsil 
Jasnurgarh cannot alienate ancestral agricultural land 
without legal necessity and consideration. 

Appeal against the decree of Additional District Judge, 
Jnmmu, dated 28th Jeth 1992. 

Mr. P. D. Goswami, Vakil. 

Mr. Chaman Lai, Advocate. 


Judgment. 

. >.!■ lrp £ S Suit for a dec laration that the sale of occupancy 
o mg a ected by Lehnu, Sheru and Mst. Dropadi by means 
• a Sa 6 " f ed dated 25th Katik 1984 shall not affect hisrever- 

rhe^vf*nH* gH p S ' was , decreed by Subordinate Judge Jammu and 
mf- AU ° r ^ a ^ ar , s appeal against the decree has been dis¬ 
missed by the Additional District Judge, Jammu. 

law of thel^nH^ d 3PPeal * ' S UrgGd that accor ding to the 
arl eover?J i K r e,SaStatUt °^ P resu ' n Pdon that Hindus 
orLm^ th d by he,r P f ersonal ,aw and that the burden of 

any cu u stom var ‘ance with the pro- 
'Pl- that law falls upon the person asserting the same 

thuSn h C ° h eded r P° th I he lower courts have held that 
urged t d t t hfH en d,SCharged - 1 To begin with it has been 
thfrin Ih ^ aim , WaS °. r, S>nally based upon custom and 
i wr, tten pleas this was not traversed and reliance 
was p aced on the alienation being for a leva) necessiTv and 
for valid consideration. Further it is urged that the aL, tors 

of e aJncuhu a re^n J d PU in lb'™™ Bh j y “ f ? llo "’ in ’ the Passion 

«^SV£ ^tonTan 0 / 
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of ; n h r‘i dence tha j tl ? IS village is owned b y people of the tribe 
he alienors and that only five or six houses altogether are 

wmng the village. So far as the evidence on record goes it 

knowT S ? that / h i ere HaVC ° nly two alien ations within the 
knowledge of these men. One of these was by Kamlu of two 

Ohumaus of land only and this was for the purpose of his 

marriage. He is said to have been at the time of 22 or 23 

years °f age and the other was by two °f these very alienors, 

for rN , r an 5 Sheru - But is admitted by Sardu witness 
lor the defendants that this was with the consent of the 

^Jl ers ' oner A s - . lt ,s significant that no other alienation has been 
alleged. Again the very fact that Mst. Daropadi is one of the 
alienors shows that the strict provisions of Hindu Law are not 
o owed by these persons otherwise she would not be a co¬ 
owner with her husband’s brothers Lehnu and Sheru. Even 
ic defendant witnesses Sheru, Nashra and Sardu support the 
above contention of the plaintiff. In these circumstances it 
cannot be urged with success that both the lower courts have 
gone wrong in holding that the defendants have discharged 
the onus validly thrown upon them to show that the statutory 
presumption is rebutted and that they are governed by custom 
according to which these Thukkar Rajputs of Bhiya village in 
Tehsil Jasmirgarh cannot alienate their ancestral agricultural 
holdings without legal necessity and without consideration. 

It may be added that in this case 304 Kanals and 7 
Marlas of land have been sold for Rs. 1255. Both the lower 
courts have concurrently found that as a matter of fact not a 
single pie has passed from the vendee to the vendors and that 
the consideration proved is only Rs. 300 for which the holding 
was mortgaged previously with someone and to whom the 
amount must be paid if the mortgage is redeemed. In these 
circumstances the decree passed is correct and this appeal is 
dismissed with costs. 


Appeal dismissed • 
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38 P. L. R., J.& K , 25. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice B. R. Sawhny , Chief Justice and 

Mr. Justice A. N. Atal. 

SOHAN LAL and others versus NANAK CHAND. 

Civil Second Appeal No. 99 of 1991 . 

Jammu, 9th Poh 1992. 

Landlord and tenant—Lease for indefinite period with 

monthly rent terminates on the death of lessee. A lease 

terminates with the demand to quit the premises which is 

refused. Such a land-lord must sue on his title for possession 

and cannot bring a suit for the ejectment of the alleged 
tenant. 


Appeal against the decree of Additional District Judge, 
Jammu, dated 9th Phagan 1991. 

Mr. Chaman Lai , Advocate. 

Mr. Ladha Singh, Advocate. 

Judgment. 

Nanak Chand instituted the suit on 21st Phagan 1989 
against the three sons of Radha Kishan for their ejectment 
from the house and for the recovery of Rs. 428 being the rent 
tor six years, after relinquishing Rs. 4, at the rate of Rs. 6 
per month It is stated in the 1st paragraph of the plaint that 
Kadha Kishan father of the defendants on 21st Phagan 1983 
mortgaged with possession this house with the plaintiff and on 
even date executed a kiraya nama with the plaintiff and on 
even date executed a kiraya nama agreeing to pay Rs. 6 per 
month as rent In the second paragraph it is stated that the 
lather ol the defendants was asked during his life-time to pay 

^l nt and , to ff u,t house but he put off the plaintiff and that 
1( er ,‘ Se th a e def f nda °t s were asked to do the same but 

put off the plaintiff and now since a few days they have 

T,\ r t y de k cl,ned comply. The plaintiff therefore prays 
that they be ejected from the house and that he be given a 

decree as stated above. ^ 

m Tt lk tria! C °r Urt °/ ^ nsiff J ammu decr e ed the claim for 
2£ months * e , for the life-time of Radha Kishan after his 

execution of the kiraya nama at the rate of Rs. 6 per month 
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to the extent of Rs. 15 and made it a charge on the estate of 
the deceased. The Munsiff held that the defendants are not 
the tenants of the plaintiff but are trespassers and therefore 
they cannot be called upon to pay him any rent. The claim 
for ejectment was withdrawn as it was thought that under 
section 105 of the Transfer of Property Regulation no notice 
terminating the lease was given by the plaintiff to the defen¬ 
dants. 

Against this decree the plaintiff appealed and the defen¬ 
dants did not. The learned Additional District Judge dis¬ 
agreeing with the trial court held that there is nothing on 
record to show that after the demise of their father the de¬ 
fendants entered upon the property and must therefore be 
deemed to be trespassers and that on the other hand it will 
be taken for granted that the defendants along with their 
father lived in this house when he was a tenant of the plain¬ 
tiff and therefore after his demise no change was affected in 
the status of the tenants. The Additional District Judge de¬ 
creed the plaintiff’s claim for Rs. 428 in full together with 
costs of both the courts. 

This is the defendants’ second appeal against the appel¬ 
late decree. It should be noted that the appeal is only against 
the decree of the court of appeal whereby they were saddled 
with liability of Rs. 413 in addition to Rs. 15 decreed by the 
trial court regarding which they filed no appeal in the district 
court. 

It should be noted that the plaintiff has not come into 
court as a mortgagee owner of the property but only as a land¬ 
lord who had let the premises on hire and his claim must 
therefore be considered as such. There is another reason for 
the limitation and that is that the plaintiff has not paid court- 
fees on the full amount of the property in dispute but only 
upon the sum claimed. 

It is difficult to understand how the defendants can be regar¬ 
ded to be tenants of the plaintiff when in the second paragraph 
of the plaint he himself alleges that during the life-time of 
the original lessee Radha Kishan he asked him to pay the 
rent and to quit the premises. The lease terminated with 
demand to quit the premises and therefore the plaintiff can¬ 
not be heard to siy that by virtue of the Kiraya Nit hi a the 
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lease still continues. It is not even asserted that after the 
notice to quit there was any fresh agreement or that Radha 
Kishan and after his demise his sons live in the house with 
the permission and consent of the plaintiff. 

A perusal of the Kir ay a Naina will show that Radha 
Kishan was granted a lease for an indefinite period and had 
to pay a monthly rent of Rs. 6/-. With his demise his interest 
ceased and there is nothing that his sons can inherit so far 
as the lease is concerned. Vide A. I. R. 1921 Calcutta 474 , 
41 I. C. 227 , A. /. R. 1930 Madras 434 and A. I. R. 1934 
Nagpur 67. 

When it is borne in mind that ever since the execution 
of the Kiraya Naina of 21st Phagan 1983 right upto the 
institution of the suit on 21st Phagan 1989 not a single pie 
was received as rent by the plaintiff and that he took no setps 

whatever to enforce his right although according to his own 

acimissmn within 2^ months of the execution of Kiraya Naina 
. adha Kishan in his life-time declined to quit the premises 
though required to do so it is not possible to hold that the 
e en ants are tenants of the plaintiff. The trial court there¬ 
fore took a right view in holding that the plaintiff must sue 
on is title if he has a valid one and that he cannot succeed 
'? 1 , e P resen t suit. The appeal is allowed and the decree of 
the lower appellate court is recalled and that of the trial court 
restored with costs. 


38 P. L. R. J. & K. 27. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejore Mr. Justice B. R. Sawhny , Chief Justice. 
GAMAN versus IMAM DIN anp others. 

Civil Second Appeal No. 16 of 1992. 

Jammu, 16th Phagan 1992. 

Principal and debtor—Loan made to third party. Debtor 

toTe creditor 'T ^ ke ” iakes ^ ment 

no enLile hr rl i SrauUous P«V**nt qua third party xtnll 

" ie 

25 th fcUT™* thC dCCrCC ° f ° istrict ^ j™mu, dated 
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Mr. Dina Nath , Vakil. 

Mr. R. L. Anatid, Advocate. 

JUDGM ENT. 

If we carefully examine the entry of 1978 in the account 
book of Gopal Singh it becomes clear that Gaman assumed liabi¬ 
lity as principal. Doubtless it is stated in the Bahi that he was 
borrowing Rs. 750/- for Faqir and Iman Din. Faqir and 
Imam Din however are not liable to Gopal Singh by virtue of 
this entry and the liability is of Gaman alone. 

The mere assumption of liability in these circumstances 
will not entitle Gaman to recover the amount from Faqir and 
Imam Din He will be able to call upon Faqir and Imam Din 
to make good the loss occasioned to him if any is occasioned 
by making payments to Gopal Singh. It is, therefore, plain 
that so far as the suit for the recovery of amount paid is con¬ 
cerned the limitation will not run from 25th Magh 1978 but 
from the date of payment. 

The matter is however somewhat complicated by the 
fact that on 3rd Poh 1984 Gaman together with another 
person Sakhi Mohd. Not a party to this suit, renewed the 
loan by executing a bond which is made payable by instal¬ 
ments. Unfortunately for Gaman this was not done with the 
consent of Faqir and lman Din or at their request. Any 
payment made in discharge of this bond would be a gratuitous 
payment and not payment made at the request of Faqir and 
Iman Din or payment made which Faqir and Imam Din were 
bound to make and which Gaman as if he was bound to make 
it. Gaman therefore cannot recover these sums from Faqir 
and Imam Din. If the payments had been made in discharge 
of a debt contracted on 25th Magh 1978 and if the claim 
relating to the payments so made had been within time Gaman 
would have been successful. I am therefore of the opinion 
that for reasons recorded above the plaintiff cannot succeed. 
The appeal is dismissed without any orders as to costs. 



Vol. XXXVIII —1936.] Jammu and Kashmir. 


29 


„ 38 P. L. R. J. &. K. 29. 

HIGH COURT OH JUDICATURE, JAMMU & KASHMIR 
Before Mr. Justice B. R. Sawhny , Chief Justice, 
and Mr. Justice A. N. Atal. 

P. GOURI SHANKAR versus DURGA DATT and others. 

Civil 1st Appeal No. 50 of 1992. 

Jammu, 7th Magh 199 2. 

Very strong presumption in favour of legitimacy—long 
delay in questioning legitimacy , maternity a fact, paternity 
only inference, therefore evidence of the mother of great imp¬ 
ortance where her character not impugned. 

a * ^P£ e i a *r^ a ' nst tbe order of Subordinate Judge, Jammu, 
dated 10th Baisakh 1992. 

Mr. Chaman Lai , Advocate. 

Messrs. Dina Nath and Ruf, Chand Nanda , Vakils. 

Judgment. 

nwn hS Cha tL Ma ?[ a Dass ancJ Nand Lai were three 
Unhmm ier n They b K e T lon ? ed to a respectable family of 
1 Nand Lal ’ s son is Gouri Shankar He 

1990 f r a \ Hp I 1 f S Cas ?- He mstituted asuit 0(1 9th Phagan 

1990 for a declaration that one Durga Datt who has been 

rrsrf be a son ° f chi -^ 

after the latter s death is not the son of Chhanga Ram 
Chhanga Ram is the grand-son of Mathra Das 

judgment in which all the evident has been 'rT' rea ! oned 

is worth notin" that nnt a i• h b en cl| scussed. It 

of facts was P ointed out durinL%K a ? CUraCy in th * state, ” e ”t 
addressed to us. g * ie ong course of arguments 

the demise of rhhT.l^Kam p J ) aintifr ’ti claim was that after 

out that he was asS;* JfZ feed*"™ ■ "T «‘ Vin « 

stated ,n the fifth paragraph of the pU nt Thi.® d '?" Ctly 
appears to have been given un a F l ■ Th,s con tention 

““ up was that even 
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hi 


s son and represented to be 


Durga Dutt was treated as 
son of Chhanga Ram. 

nHinHff ere 7^l- an ? th ® rch ? nge intheline of attack by the 
plaintiff and this also is referred to in the judgment of the 

Subordinate Judge. Until the month of Maghar 1991 the 

trend of evidence led by the plaintiff was that the parentage 

° Dutt 1S n0t known anci that he had no connection 
wit 1 Chhanga Ram deceased. It is not known whose son he 
was and that he was some-times seen at Chhanga Ram’s place 
working as a sort of a servant. In or about Maghar 1991 
the position taken up was that Chhanga Ram was on terms 
of illicit intimacy with a certain woman by the name of Mst. 
Dhani and that this woman gave birth to Durga Dutt. So 
that Durgi Datt was now repres-ented to be an illegitimate son 
of Chhanga Ram. This change is rem irkable having regard 
to the stitem jnts of Bhigat Ram and Lichman who have 
come forward to declare that Mst. Dhani is the mother of 
Durga Dutt and Lachman goes so far as to say that after 
Mst. Dhani died in the Sarai of which the witness was a 
Chowkidar, Chhanga Ram’s wife came and took 
Dhani’s' boy away. We consider both these witn¬ 
esses i. e. Lachman and Bhagat Ram as palpably false 
witnesses whose statements are not worthy of any credence at 
all. It therefore follows that the story that Mst. Dhani 
deceased gave brith to Durga Dutt and that Mst. Sarswati 
widow of Chhanga Ram one night after her death took hold 
of the child and represented it to be her son must be dismissed 
as being a myth. The rest of the evidence tendered by the 
prosecution is somewhat vague and almost the whole of it 
appears to us to be of persons who are under the influence 
of the non-contesting defendants, grand-sons of Gokal Chand. 
How absurd this evidence is will be clear from the statement 
of one Barkat Ram who represents himself to be a Hakim 
and has presumably been put forward by the plaintiff to prove 
that Mst. Sarswati was sterile and therefore could not give 
birth to a child. This man cannot recognize Sarswati, he is 
unable to name the disease for which he was treating her 
and he is unable to state what were the medicines that he 
had administered to her. Besides the three grand-sons of 
Gokal Chand there is only one person who is related to the 
parties and who has been tendered in evidence by the plain¬ 
tiff. This man is Mani Ram and he disproves the plaintiffs 
clhim and fcupportsff'Duflgft' Dutt’s defence. 

LIBLakY 
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The whole of the evidence has been read out to us in 
extenso by the learned counsel for the parties and we are 
satisfied that it has been properly considered by the lower court 
and we are in general agreement with its criticism by the lower 
court as recorded in its judgment. 

Th e re is a very strong presumption in this case in favour 
of legitimacy. When it is remembered that Durga Dutt was 
nearly twenty years of age when his legitimacy was questioned 
or the first time though it is now admitted that he was taken 
as a son of Chhanga Ram when he was only a few months old, 
it will be apparent that the presrcnt claim is so belated as to 
become very suspicious indeed. Add to this the fact that 
r , barswatl regarding whose character and chastity nothing 
has been urged or proved swears that she gave birth to Durga 

K ? nd / h /n Ct now admitted that her husband Chhanga 
hp nf„ d Du ^ a ° Utt aU alon S as > f he were his son and 

Chhan^Rl 18 w S u table u ,hat Durga Dutt is the s °"“ f 
Lnmhatvi r r . We the stat ®nnent of two Mohammadan 

of a rel;^-, M ‘, h , e 'dlage where Durga Dutt was born and 

D ur »a Dm i b ' x,alla l«“Sahukar who state that they know 

custom, SOn ot Chhan ga Ram and that they received 

a resnectabir^' 5 a' the ,' ime of his bi «h. Then there is 

who states that ru , n depen ^ ent ' v ' tness ^ Narsingh Das 
u that Chhanga Ram had a son born in 1971 inrl 

<o aVa U rty P °;h d n b b y v L Chh °“ Vakil wh ° «a S ,nvhcd 

event LJr cl by . Chhan «a Ram to celebrate the happy 

school his parentage ^nTthe* 976 • W | hen Durga Dutt i oined the 
Ram ’ ° 1,1 the registers ,s entered as Chhanga 

EgSSKaHHS 

e appeal tails and is dismissed with costs. 

swd “ si-« “ £. s .r*-s„ c a-'-j' 5 T „ E „ 

Civil Second Appeal No. 155 of 1992 

Ouster n / J ammu ’ 23r d Afagh 1992. 

^adequacy l, “projutpToZc ZZ°L g&? mtd ^°"‘ 
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3rd ^& agamSt the deCreG ° f City J udge ’ J ammu » dated 

Mr. Chaman Lai , Advocate. 

Mr. Rupchand , Vakil. 

Judgment. 

Both the lower courts have concurrently found that the 
defendants have not been able to establish ouster of their 
co-sharer Rugal plaintiff and that therefore the suit is not 
barred by limitation. Mr. Chaman Lai argues that though 
there is a presumption in favour of a person recorded as co¬ 
sharer being at least in the dejure possession jointly with 
others of the holding yet where for a long time it has been 
established that he received no share of the produce or the 
profits of the land it will be right to presume that he has been 
ousted and for this proposition he has quoted as an authority 
the case reported as A. I. R. 1929 Patna 624. Whatever 
the facts may have been in the Patna case in the present 
case it is admitted that there are four Harar trees growing on 
a part of the land in dispute and these belong to the plaintiff 
in the sense that they are in his possession and he takes their 
fruits and appropriates it to himself. So that what Mr. 
Chaman Lai has got to establish now is that in presuming the 
ouster one will have to consider the quantum of the profit or 
produce which the alleged ousted person has been receiving 
as compared to the profit or produce of the whole area. I am 
not aware that there is any authority for such a proposition. 
Indeed there can be none for this shows that the plaintiff 
owner has been asserting his ownership and when that is the 
case there can be no question of ouster or adverse possession. 

It has next been argued that there are a large number of 
trees on the land and that the plaintiff should have been 
required to compensate the defendants. But the question of 
compensation does not arise because the defendants have not 
shown that they spent any money on these alleged improve¬ 
ments and what was the amount spent. The opinion of the 
lower courts appears to be that these are wild trees, wild in 
the sense that they have not been planted but seeds having 
fallen from the neighbouring trees on the soil took root. In 
such a case it cannot be said that any improvements have 
been effected by the defendants for which they must be 
compensated. 
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There is a Kotha of one Sundarand it has been suggested 
by the lower courts as recorded in their judgments that on 
partition it may be alloted to Sundar. The question of the 
partition however is one for the decision of the revenue 
authorities and I have no doubt that if and when such a 
contingency arises this point shall receive attention that it 
deserves. 

The appeal fails and is dismissed with costs. 


38 P. L. R., J. & K. 33. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice B. R. Saivhny, Chief Justice and 

err it Mr. Justice A. N. Atal. 

Ur. SHIV JI versus Messrs. S. P. BILLIMORIA 

& Co., PUNJAB INDUS¬ 
TRIAL BANK Ltd., through 
Mr. MADAN GOPAL, Advo¬ 
cate, LAHORE. 


Civil First Appeal No. 27 of 1991. 

Jammu, 6th Poh 1992. 

h f voidancc of the liability as a share-holder of a contri¬ 
butory m liquidation proceedings on the ground of aliened 

kaSFTffi an i jraud at the time °* ^onLi:izi 

holder. Effect of subsequent repudiation of liability 

j«mm» P Sy 8 mh P0II99T ° f Additi ° na ' District ^ 

Mr. Madhusudhan Kak, Advocate. 

AnanlMvooa,?° Pal ' Advo “» e <>J Lahore wi ,k Mr. R. L. 


tions the direc - 

1988, is proceeding wlh t j f . h ' S dated 9th Baisakh 
Bank and is seft inn ^ < J“ ,d ? t,on of * he ^"jab Industrial 
persons whose nam! has been' rf “ nt " b « ori “- One of the 
appellant Dr. Shiv li H . b /°" gh *. u P on this Hat is the 
that (a) heisnot JI'k H ? ^ntests his liability and urges 

the agreement is avoide?bv° ^ ° f th f e , C< J m P an y because 

induced by mis^ ? { th / ^ that he was 

repudiated his liability before the^Banl' 3 ?" d ( ? that he 

here or in British Indfa where 
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District Judge has held that no such misrepresentation or fraud 
has been proved as would enable the contributory to avoid 
liability and that he cannot be permitted to raise this objection 
in these proceedings now that the Bank is no longer in 
existence and the dispute is between the debtors and credi¬ 
tors of the Bank in these liquidation proceedings. Again the 
learned District Judge has held that the so called repudiation 
is ineffective and that the contributory should have proceeded 
under section 3S of the Indian Companies’Act in case he con¬ 
sidered that his name had been wrongly brought on the list 
of share-holders and that it should be omitted’from the register 
of the members of the Company. 

The learned Advocate for the appellant urges that one 
Bhagmal represented to the appellant that he will be made a 
director of the local branch of the Bank and paid something 
like Rs. 40 a month in case he purchased the shares in 
dispute. It is not urged that the said Bhagmal was authorised 
by the Bank to make any such representation or condition 
and it was obviously the duty of the appellant to make sure 
about it. He appears to have taken no steps. It is not stated 
that any such condition was imposed by him when making 
offer to the Bank to pruchase shares which was accepted 
unconditionally. It was seemingly ultra vires of Bhagmal to 
make any such promise, assuming that one was made, and 
there on the basis of that the contributory cannot avoid his 
liability in these liquidation proceedings. Any prudent man 
would not have unhesitatingly accepted the position that he 
would get Rs. 480 per annum besides the dividend by sub¬ 
scribing to shares of nominal value of Rs. 5000. It follows 
from this finding that the repudiation after the lapse of more 
than one year on 31st December 1923 by means of a letter 
cannot absolve the appellant. When a contract had been 
made as has been found to be the case it is not open to one 
person tQ repudiate his liability in the manner contended on 
behalf of the appellant. As pointed out by the District Judge 
if the appellant was at all earnest regarding the promise made 
to him and the subsequent non fulfilment he would never 
remain content merely by sending this letter and would have 
taken steps to have his name removed from the register of 
the members of the Company. The learned Advocate has 
invited our attention to three reported judgments in support 
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of the appeal. The judgment -Ramabhai M. Nilakantx. Ghashi 
Ram Ladli Parsad, A. f. R. 191S Bombay 153 (2) does not 
at all help the appellant. In that case it was found as a 
fact by their Lordships that there was a conditional applica¬ 
tion for the allotment of shares and the allotment has likewise 
been conditional and that the condition has been fulfilled; 
therefore the liability had not been established. In the present 
case as noted above there was neither a conditional applica¬ 
tion nor a conditional acceptance. There is nothing what¬ 
ever to show that Bhagmal like Tclu Ham of the Bombay case 
ever informed the Directors of the company of the condition 
on which the applications for shares have been made. In 
the second cas c F.B. Powell v. S. Sen and others , A. I. R. 
19IS Allahabad 121 -the facts were also quite different. It 
was found by their lordships that a certain Mr. Kapur was 
expressly authorised to make such terms as he could for the 
extension of the credit of the company, and it w.as quite clear 
that his position was such that the company seeking to 
avail itself of any contract made in its interest by Mr. Kapur 
would be biund by the terms of such contract, so long as it 
was not ultra vires the memorandum or Articles of Associa- 
tions. There is nothing in the present case to show that 
Bhagmal was ever given any such authority by the Board of 
Directors or that he could exercise the same by virtue of 
any articles of Association. In the last case in the matter of 

'An n f U l a U l a o r ? ac t°ry Ltd., (in Liquidation)-, A. /. R. 1925 
Allahabad 6 j8, it was found as a matter of fact that Lalumal 
agreed to become a member of the company by purchase of 

fni^thp ' n n aSe f he was . 5 appointed the sole agent of the company 
j ' ** Sa ' e su S ar ,n Cawnpore and that the company did 

i thC S ° C agcnt ‘ !t was on this ground that 

was held that he was not liable to contribute towards the 
liquidation. In the present case there is no such agreement 
or condition made or accepted by the company. 8 

We are therefore of the opinion that the lower court has 
arrived at correct conclusion. This appeal is dismissed with 
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HIGH aZfl?! 

Bejorc Mr. Justice B. R. Sawhny, Chief Justice 
r nD . T -pv . and Mr • Justice A. N. Atal. 

GOPAL DAS and MOTI RAM twsws MOHAN LAL. 

Civil Second Appeal No. 76 of 1991. 

Jammu, 21st Magh 1992. 

Alienation of ancestral property by an alleged Karta of 
the family not for the benefit of the family is not binding on 
other members. The plaintiff cannot in second appeal urge 
that the alienor was exclusive owner and the defendant is 
estopped from contesting the point. 

Appeal against the decree of Additional District Judge, 
Jammu, dated 23rd Maghar 1991. 

Mr. A S. Oswal, Advocate. 

Mr. Madhu Stidhan Kak , Advocate. 


Judgment. 

The mortgagee in possession filed a suit against the 
representatives in interest of the mortgagor for the recovery of 
his mortgage money together with other dues and his suit was 
decreed only to the extent of one half which was not disputed. 
He was not content with the decree and he filed an 
appeal to the District court Jammu and succeeded in 
obtaining a decree for the whole sum claimed. 

Briefly put the mortgagee came to the court with the 
allegations that on 21st Poh 1968 by means of a registered 
deed of mortgage he advanced Rs. 950to Jwala and obtained 
possession of the property which, we remark in passing, was 
again leased to the mortgagor. Subsequently on 28th Sawan 
1976 this property was further burdened to the extent of 
Rs. 400. 

It should be noted that Jwala had two other brothers 
Ganu and Ruldu. Ganu died a long time ago and certainly 
before 1 968 when the mortgage came into existence. So that 
this property which is now admitted to be ancestral property 
was shared by Ruldu and Jwala. It is not now disputed that 
Jwala was entitled to only half the property the other half 
belonging to Ruldu. Ruldu’s son Jiwan is dead and his two 
sons Moti and Gopal Das are the defendants. 

As is stated above the pi xi n tiffs * came to court with the 
allegation that the whole property is liable because Jwala was 
the manager or Karta of the joint family consisting of Jwala 
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•nid Jiwan. The trial court held that I wala did not alienate the 
property as Karta and this finding appear? to us to be correct. 
The words ot the mortgage deed at** very clear and definite. 
The mortgagor represents himself' t > be the sole owner of the 
property mortgaged and in e.vclu.-ive posser-sion of it. By no 
stretch ot language and by no quibling upon words can this 
be termed to mean joint p ossession of the mortgagor of a joint 
Hindu family estate. 

In the deed it is recited that the mortyayor had a nephew 
by the name of Jiwan and that his signatures will be affixed 
unto it in attestation thereof and that if his signatures are not 
obtained the decree in favour of the mortgagee and against 
the inorty tyor which was for Rs. 700 and therefore formed by 
j' 11 1 | nl l J or P trt of the consideration will be deemed not to 
have been >.iti-hod but to remain alive. It is further to be 
noted th it Jiwan d"l not merely sign his name in the Persian 
■ md Land i characters but further a IdcJ in the latter 
characters "nine hundred and fifty rupees”. 

File learned advocate for the plaintiff respondent urges 
that Jiwan haviny affixed his signatures with the writing 
relating to Ks. 950 he and after his death his sons .ire estop- 
pet om denying that Jxvala was the sole owner in exclusive 
possession ot the property. But this is not the plaintiffs case 
As recorded above his case is that Jwala made the 
alienation as Karta of the Hindu family. Surelv the defen- 

speaking t be K St0 f ped from sa - vin g ‘hat the'plaintiff is 
forw^d in r , , U 15 ,!' ,e l’ laintl ' 1 himself "’ho comes 

he redtak h 1 "',' tl ' an al ' e ? a « ion "' h ich is totallv false if 
recitals m the deed on which he bases his claim are c orrect 

in a court P f i C u ra0rd j" ar - V »' ame which is not permitted 
iine i le " He '* bl .ow,n« hot and cold at the s,me 

c. He comes forward with the story that this alienation 

h com -C l TTl :; f J oi ,' U Hindu family and he wants 
nccouit to hold that the alienor is not such a man ■••er hut 

3lu.-nv._- owner. It is not permissible. 

*<■ Having been admitted that the property is ancestr.l 

by J Jwah iJ ll ‘h ;mg beC ? Sh ? W r that the ali ® nat *°n was made 

kmes. is**—~ “ 
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HIGH COURT OR JUDICATURE, JAMMU & KASHMIR. 

r-T^ e ^ ore ^ r ' J us ^ ce B- Sawhny, Chief Justice. 
a d^??J ARYNOTIFIED versus BQDH RAJ SHAH 
AREA, MIRPUR and others. 


Civil Revision No. 130 of 1992. 

Jammu, 19th Poh 1992. 

i4» application in revision under section 115 of the Code 
of Civil Procedure will not lie while an appeal lies to this 
court under section 100 of the Code of Civil Procedure. 

Revision against order of the Senior Subordinate Judge, 
Jammu, dated 7th Poh , 1991. 

Mr. Abdul Hamid , Advocate. 

Mr. Dina Nath , Vakil. 


Judgment. 

There is a preliminary objection that this application in 
revision is not competent under section 115 of the Code of 
Civil Procedure because under that section the High Court 
may send for the record of any case decided by a Subordi¬ 
nate court in which no appeal lies to the High Court. It is 
argued that in this case under the provisions of section 100 
of the Code of Civil Procedure an appeal lies to the High 
Court. 

The suit was for a declaration that a certain thara or 
platform should be allowed to remain as before and not de¬ 
molished as required bv the Notified Area Committee of 
Mirpur. The trial court granted a decree. On appeal the 
Senior Subordinate Judge upheld the decree. 

This is a dispute as to whether the suit is one for a 
declaration or for an injunction and the dispute does not now 
relate to court fees but to the application of the proviso to 
section 31 of the Municipal Regulation. Even a cursory 
perusal of the plaint will show that the plaintiff certainly 
wants an injunction. Obviously a mere declaration of owner¬ 
ship can be of no avail to him for the defendant is determined 
to demolish the platform and has taken steps to affect the 
same. My attention has been invited to Chapter X\ I of 
the Rules and orders for the Guidance of Subordinate courts 
issued by this court and to paragraph 7 clause (3) of the same. 
It is argued that under these provisions the value of the suit 
for purposes of jurisdiction must be any sum from Rs. 300 
to Rs. 1030 which the plaintiff shall state in the plaint. 
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The counsel for the plaintiff non-applicant urges that it has 
no application as this paragraph does not expressly deal with 
the removal or demolition of the platform in front of the house. 
Whereas the advocate for the petitioner urges that the descrip¬ 
tion is not exhaustive and that “the right to build or demolish 
a wall” is sufficiently wide to include a Thara. The argu¬ 
ment is that if this provision is attracted the value of the 
suit must be not less than Rs. 300 and therefore the appeal 
against the original decree lay not to the Senior Subordinate 
Judge but to the District Judge. 

This point can only be considered when there is a valid 
appeal or an application in revision before the court. An 
application in revision is not competent for reasons stated 
above. It was urged that a second appeal under the provisions 
of section 100 of the Code of Civil Procedure does not lie. 
No reason or authority lor this contention was given. On 
the other hand almost all the grounds on which the judgment 
of the lower court is attacked are matters of law. It is 
urged that the lower court of appeal had no jurisdiction to 
hear the appeal. It is urged that the lower court of appeal 
was wrong in holding that the suit was competent without a 
statutory notice of one month provided by section 31 of the 
Municipal Regulation. It is.urged that the lower court is 
wrong in holding that the provisions of the Municipal Regula¬ 
tion did not apply to the Notified Area of Mirpur because 
they have not been extended to it under section 41 of the 
Municipal Regulation and so on. I allow the preliminary 

l b r! ,0 Ya nd hold that the application in revision is not com- 
petent. I dismiss it without any orders as to costs. 

38 P. L R J & K 39. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR 

Before Mr. Justice B. R. Sawhny , Chief Justice 

ST-VTF UStlCe Abdtll Q a y° om an <* Mr. Justice A. N. Atal 
.TATE versus (\) LA LA AMAR NATH BAGOTEA, 

(2) I*ala DIWAN CHAND, MIRPUR 
Jammu, 7th Magh 1992. 

Use of filthy abuse and show of force in a court nf l™, 

a ‘ °7ro?J s Z 

commitment io jaT ^rnauly can be purged by 
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U J nder section 20 of the Constitution of the 
ttign Court of Judicature. 

Government Advocate. 

inr / Wes . sr<t - L “ dh ? Singh, Advocate and Dina Nath Vakil 
jor C. A mar Nath. 

Mr. Lok Nath Sharma , Advocate for L. Diwan Chand. 

Judgment.- 

98th Pol 1 ol? bef0r f US u f ° r consi . deration two rules issued on 
conlw 19J - under the provisions of clause (20) of the 
constituuon of this court one to Lala Amar Nath Bhagotra and 
the other to Lala Diwan Chand both of Mirpur to show cause 
wny they should not be committed to jail or otherwise punished 
tor the contempt of the court presided over by Sahibzada Moh’d 
mar, Magistrate, 1st class in Mirpur where while Lala Diwan 
Chand requested for the postoponment of the delivery of the jud^- 
ment by the Magistrate in criminal case-ills/. Rasool Bibi v. 
AiizA/iaoo/n Hussain— from 23rd Poh 1992 the announced date 
to 26th Poh 1992 the date suggested by him and Lala Amar 
INath opposed the request, both behaved in an unbecoming 
manner, used foul language and attempted to use or show forced 
Both Lala Amar Nath and Lala Diwan Chand have submitted 
unqualified and abject apologies though Lala Amar Nath 
has asked the court to consider whether the Magistrate was 
continuing the judicial proceedings and the incident interfered 
with the administration of law while the Magistrate after 
having heard the arguments was listening to the request of 
Lala Diwan Chand to alter the date already fixed: and Lala 
Diwan Chand has submitted to the court that the matter has 
been represented to this court in a somewhat exaggerated form 
and that he never intended to show any contumacy to the court. 

The affidavit of Sihib-Zid i Moh’d l Jmir is very definite 
and explicit and there is nothing on the record to contradict 
it. Although we gave opportunities to both the gentlemen to 
let us have their version of the affair they did not avail of 
the same and a perusal of the written apologies clearly shows 
that the statements made in the affidavit are wholly and 
entirely correct. There can be no question that the Magistrate 
was, as he says, busy in judicial work which he resumed 
after the interruption by this unbecoming incident. 

There can be no manner of doubt as to the guilt of both 
Lala Amar Nath and Lala Diwan Chand. We take a very 
serious view indeed of the conduct of both these persons 
• having regard to their vocation and status in life and we 
consider that when gentlemen of this class indulge in the 
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use of filthy abuse and show of force in » 
contempt ordinarily can be puiged onl> y 

^ aiL This court however is very reluctant to 
unlimited and practically arbitrary powers that it p * 
under its constitution to punish contemptsi commute 
tionto it or in relation to any court subordinate to it. in 

this pirticular case the unqualified and abject a P° ° , . fc 

both Lalas Amar Nath and Diwan Chand have rendered it 

necessarv for us to give the matter most anxious consl f er o " 
tion which we have done. As recorded above in our opin o 
a contempt of this sort calls for commitment to jail out w 
will not adopt that course for the reasons stated above, 
the same time both the gentlemen have been guilty o v 
conduct and we feel that we will not be doing our 1 

we do not impose a substantial sentence of fine. We direc 
that both Lala Amar Nath and Lala Diwan Chand do paj 
a fine of Rs. 250/- each together with costs of these two 
rules which we assess at Rs. 50/- each. The fines must e 
paid within one week and in default of payment of fines 
the defaulter or defaulters must suffer simple imprisonment 
for one month. 


8 P L. R.J.&K 41. T 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice B. R. Sawhny. 

GOWARDHAN versus N1KU. 

Civil Revision No. 100 of 1992. 

Jammu, 27th Chet 1992. 

Limitation Regulation section 20—Mere record oj pay¬ 
ment is not sufficient—The factum of payment must also be 
proved , wrong denial of execution of entry does not affect the 
statutory burden of proving the factum of payment. 

Revision against the decree of City Judge, Jammu, dated 
30th Poh 1992. 

Mr. Chaman Lai , Advocate. 

Judgment. 

I have certainly some sympathy with the advocate for the 
plaintiff because he has established that the defendant is a 
liar and has been prevaricating throughout. The provisions 
of section 20 ot the Limitation Regulation are mandatory. 
The plaintiff has succeeded in proving that the payment of 
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Rs. 10 on 3rd Poll 19S5 is in the handwriting of the plaintiff 
but he ou"ht further to prove that this payment was actually 
made. Of this there is no proof. It is argued that where the 
defendant has denied the execution of the entry of payment 
and this is proved the onus lies on him to prove that he made 
the entry without receiving the payment. There is no need to 
discuss the jurisprudential aspect of the question as the 
statutory provision referied to above is definite and explicit. 
The lower court has come to a correct conclusion. I dismiss 
this application without any orders as to costs. 


„ 33 P. L. R J & K. 42. 

HIGH COURT OF JUDICATURE, JAMMU & KASHM1 R. 

Bcjorc Mr. Justice B. R. Sawliny. 

SHAM SINGH versus Dr. SHIV SINGH and others. 

Second Civil Appeal No. 51 of J992. 

Jammu, 29th Chet 1992. 

Transfer of Property Regulation section 107 —When 
lease oj immovable properly is a convenant not running with 
the land. 

Appeal against the decree of Senior Subordinate Judge, 
Jammu, dated 19th Sawan 1992. 

Mr. Thakar Das, for Plaintiff-Appellant. 

Mr. P. D. Goswami, Vakil, for Khalsa Dewan. 

Judgment. 

There are certain shops in the town of Jammu attached 
to or connected with the Sikh temple known as Dharmsala 
Bhai Sajan Singh. One of these shops was leased by Jamiat 
Singh, who is a grandson of Sajan Singh, to Shiv Dev Singh 
on 24th Har 1990 for a period of one year. Shiv Dev Singh 
sublet it on 1st Sawan 1990 to one Kishori Lai. 

On 6th Sawan 1990 Sham Singh plaintiff obtained 
a lease of this shop for six years from Jamiat Singh. It is not 
intelligible how Sham Singh could have obtained the lease 
while the lease in favour of Shiv Dev Singh stiP subsisted. 
It is sought to be made out that Shiv Dev Singh and 
Kishori Lai had attorned to him but this has not been 
believed by the trial court and it is obviously false as die 
agreement in favour of Sham Singh was executed on 2/th 
Maghar 1990 and the story of the plaintiff is that Shiv Dev 
Singh became a tenant of Sham Singh on 6th Sawan 
1990. 

Sham Singh has been granted a decree for arrears of 
rent with which we are not concerned in this appeal. He 
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wishes to eject from the premises Kishori Lai who has now 

attorned to the Khalsa Dewan to whom the management has 

been made over by Jamiat Singh by means of an agreement 

of 6th Magh 1990. The question to decide is whether the 

lease executed by Jamiat Singh on 6th Saxcan 1990 in favour 

of Sham Singh is a covenant running with the land. This 

must be answered in the negative because this lease did not 

in its inception create any estate in favour of Sham Singh. 

As noted above it was Shiv Dev Singh who was a lessee at 

the lime and he in his turn sub-leased the premises to Kishori 

Lai. Jamiat Singh therefore could not grant any lease to 

Sham Singh during the continuance of the lease for a period 

of one year granted to Shiv Dev Singh. The learned 

Subordinate Judge on appeal has rightly recorded that Shiv 

Dev Singh is colluding with Sham Singh and that Sham 

Singh has no interest which is attached to the land and which 

will entitle him to obtain a decree of ejectment in this suit 

against the Khalsa Dewan. The appeal fails and is dismissed 
with costs. 


38 P. L. R. I. & K 43 

HK J H C° U T ° F J LJ DI CAT U R E’, | AM M U & K AS H M 1 R. 
Before Mr. Justice B. R. Saxvlin y, Chic f Justicc, and 

iMTor- , IA % , X1r - Justice A. N. Atal. 

«Ur\w DAi>ANl)VIDYA versus DESRAJ, BODH RAJ 
AGAR minors and DEVICHAND J 

Civil First appeal No. 48 of 1992. 

Jammu, 14th Chet 1992. 

In the case oj a joint Hindu family s/town to be livina 
on income derived f rom Government service and having no 
ancestral business it cannot be said that the starting of anew 
business when income from service is not available^ or is ™ 
sufficient, by alienating immovable property of the family, is 

thereon * Sllch uct is (a) Aba! Kail 

and (b) Kutamb ArlJie. ( at Kale 

Appeal against the decree of City lud^e Tamm,, c , 

Baisahh , 1992. ' J & ’ Jammu, dated 5th 

Mr. Pram Das , Vakil. 

Mr. C ha man Lai , Advocate. 

. . Judgment. 

D Urga dC KTs h h e a ^ v ?^ci no a r Tu n i: 
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against Ram Kishan, his third son Devichand and against 
Desraj and Bodhraj who purchased the property in dispute 
from Ram Kishan and Devichand on 2Sth Chet 19bo or 
Rs. 4,009. The plaintiffs’ claim possession of this property on 
the ground that Ram Kishan was a simple and weak minded 
man and that the alienation has taken place without necessity 
and for no consideration. The trial court of Subordinate Ju ge 

Jammu has dismissed the suit. 

The house is sold for Rs. 4,000 of which Rs. -,-DO wer 
paid to a prior encumbrancer with whom the property was 
mortgaged. There is no doubt that this sum was pan an i 
is not even disputed. A faint hearted attempt was ma e 
show that the vendees were bound to enquire into the par icu 
lars and propriety of this antecedent debt. We cannot accep 
this proposition and there is nothing on record to sugges 
this debt did not exist or that the charge was one •' 11C 1 
not bind the property. There is no such duty cast on a \ 
to make enquiries of the sort suggested when makin 0 P * 
chase and it is plain that if such an enquiry were 
hardly any alienation could take place, of the joi PP ^ 
of a Hindu family. The second item is of Rs. DaO which was 
paid not before the Sub-Registrar like the other two it , 

previously on 28th Chet 1986 when the deed ofsa,e was 
executed. The passing of this consideration ls P j is 

by the scribe of the receipt and the marginal witness. It is 

worth noting that one Gokal by name was “« n ” c ”^ u £S 
plaintiffs but for reasons not apparent he was 1 

and then he was tendered in evidence by the defendants and 

he stated that Rs. 550 were paid in cash in his ^ese 
Ram Kishan and Dev, Chand who -e uted the receipt. 

Lastly there is the item of Rs. 1.20U wnicn t - d 

presence of the Sub-Registrar. The passing of th sco^ ^ 
tion is proved. It is therefore plain that the hn « 
alienation was for consideration is a correct fi ^ with 

As regards the necessity the q 1 12 00 for as remar- 

5 f i 

not^been^ beKrf £Xt this aLunt was spent in 

the purchase of a lorry. somewhat changed a 

Uttle^^d^^^nf^ofadversityal, nation 
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of ancestral property cannot be made for starting a new bus¬ 
iness. There appears to be some confusion on the point apart 
from the fact that there is a certain amount of diversity in the 
various judgments that have been cited before us by the 
counsel for the parties. We think that the lower court has on 
the whole arrived at a correct understanding of this matter in 
dispute and has laid propositions in its judgment which are 
generally speaking sound. 

To begin with it must be remembered that the family may 

fi° /?u 3pt ^ descr ‘bed as an Ahlkar family that is to say 
t iat they earned their living by Government service. It is not 

but WG w , e , re to,d that the great grand-father of the 

a w? 7 !r S Was in the P° ,ice - The grand father was 

in '''^arat. Their father i.e. Ram Kishan wasan employee 

intenrlpnt- a 6 Pf f ss - One of his brothers was a super- 

t , r t , the office of the Inspector of Education and an- 

that the- reader in the J udicial Apartment. So 

the familv 0 °“ d b if ■ ° qu L estion of an ancestral business of 
son wiTh th y bUS ,"l eSS being a new bnainess in compari- 

less the f 3 mi anCer a buS ' neSS which did not exist. Doub- 
ural hL\"ily owned immoveable property mcluding agricul- 

But there is'n rb ‘ W ° U ‘ d " otaffect the s “nt made Sbove. 
a^ly or evenT hmS l° n reCOrd tOShoW that the y lived princip- 

tv It i!7„ a" 7 lrg u exte ?* on the Innnme of that proper- 

pdntinl P ess V Ram Ce K th h at <' uitting the -"ice of P t he 
u » i . S C K ™ Kishan opened a shop of one sort and 
being d.ssat.sfied with it opened another shop In such a 

we are concerned? ^ if , th - e third "faction with which 
the purchase Of f . relat,ng to mechanical transport by 

the purchase of a motor lorry it Would be business that will 

£»5Sw!5SSSs**5 

anyway invalidate the transfer '"?m°Pm.on does not in 
not consider it necersly to [efer to rh^'" 8 ° Ur V “f W * d ° 

Of the family because it 
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with the business what was found to be ancestral of the 
parties in those cases. These authorities in our opinion have 
not application to the facts of the present case. We dismiss 

hifSP®* 1 00315 As usual a copy of the judgment 

shall be sent to the Collector Jammu for making necessary 
recoveries. 


b8 P. L. R. J. & K 46. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR- 

Before Sir B.J. Dalai , Kt ., Chief J ustice, and Mr. Justice 

B. R. Sahwny. 

TAJAandAKBAR versus GULL.A. 

Civil Revision No. 6 of 1992. 

Jammu, 10th Baisakh 1993. 

Period of limitation—Three years from the date of loss 
of security. Mam Ram v. Anant Ram , distinguished. 

Revision against the decree of Vlunsiff, R impur Rajouri, 
dated 31st Har 1992. 

Mr. R. L. Atiand, Advocate. 

Mr. Dina Nath , Vakil. 

Judgment. 

Mr. R. L. Anand based his appeal on a decision of one 
of us in the case Mani Ram v. Anant Ram civil revision 
No. 136 of 1990. The facts of that case were different. 
It was definitely held in that case that the transaction by 
which the plaintiff came into possession was independent of 
the transaction of the mortgage. It appears also that the 
plaintiff was definitely entered in the village record as 
a tenant at will of the defendant. Under the circumstances 
the presumption was drawn by the court that the plaintiff 
was not in possession by way of a security but independently 
as a tenant. In the present case there is no such entry 
in the village record. Admittedly the plaintiff took posses¬ 
sion of the land in pursuance of the document which because 
it is not registered cannot operate as a mortgage. The 
plaintiff however was dispossessed within three years of the 
suit and therefore is entitled to recover the money and 
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the period of limitation would run from the date of the 
ejectment and not from the date of document. 

We dismiss the application without any orders as to costs. 


P. L. R J & K.. 47. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before SirB J. Dalai KtChief Justice, and 
Mr. Justice B. R. Sawhny. 

MA B NGA K T 0 °AlM FA 3 KI HfRI S K TE I U - 2 ' KALU ' 

RAM, 4. GAJ!—Defendants—" arSMS SanshT* ^ 
Appellants, Bal.a-Plaint.ffs- 

Respondents. 

Civil Second Appeal No. 35 of 1992. 

Jammu 28th April 1936/l7th Baisakh 1993. 

Court*Q?Ta™—r n ° r * a l CHS } om not be recognized by a 

and brostitutio us om whtc,t ln duces a woman to immorality 

— ai cusiom °- d 

30th 4 P S ™/'l992! nSt the ° f DiStnCt J ud 8 e ’ ^ted 

Lala Ram Lai Anand, for Appellants. 

Pandit Loknath, Advocate , for Respondents. 

Judgment. 

not our approvah" 1 Th^nl' 63 ."^ D i S r trict J “ dge . in a PP eal has 
dLlthe'Tand l3nd belongingtoShTbu “on Shibu's 

TA d W1S mutated ^ favour of his widow MstlL 

death of e th d e an wid a ow The^Siffd'f °' SWbu ’ ° n the 
ground that they were the ,]|Lv S “ ed f ° r Possession on the 
long after Shibu^s death but thft sons of Mst. Isri born 
were entitled to succeed to ShiK the basis of custom they 
Judge learnedly considered cufto,^ H W** The Strict 

to a son within the four walls of her h K a ^ ld il >W glV6S birth 

would be considered to be son of t^tceased^b^d^r 
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many years earlier he may have died. We expect that the 

J uc *° e means that if the son happens to be born 
suddenly a few yards away the custom would not apply. 
1 he custom which has struck the District Judge as exceeding- 
ly reasonable and normal is most flagrantly immoral. It is an 
incentive to widows to take to prostitution. The parties be- 
long to Thakar class and whatever the rank of that class may 
be in the scale of society a court of law should not countenance 
a custom favouring prostitution in any class of human beings 
who in the nature of things are supposed to be higher in scale 
than beasts. The custom is immoral and the trial court took 
the correct view of the matter. We set aside the decree of 
the lower appellate court and dismiss the suit of the plaintiffs. 
The plaintiffs will bear the costs of all the courts. 
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38 P. L.R J.& K 49. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Sir B.J. Dalai , KtChief Justice and Mr. Justice 

Abdul Qayoont. 

RATAN CHAND versus SHAMBU NATH, 
Defendant—Appellant, GIRDHARI LAL and 

BHAGAT, minors 
Plaintiffs—Respondents. 

First Civil Appeal No. 21 of 1989 and Cross Objection. 

Jammu, 25th Baisakh 1993. 

Burden of proof when mortgagee pleads sale in a suit by 
mortgagors successors-in-interest—No question of limitation 
arises when transactions are proved to be colourable and 
fraudulent—Hindu widow in a joint Hindu family has no 
interest in property and in a separated Hindu family has only 
a life interest. 

Appeal and cross objection against the order of Additional 
District Judge, Jammu, dated 7th Maghar 1889/21st Novem¬ 
ber 1932. * ' 


R. Chaman Lai and Pt. Lok Nath, Advocates, for the 
Appellant. 

L. Thakur Das , Advocate, for the Respondents. 

Judgment. 

v 9 ne ^^ am Brahmin had five sons Mathra, Badna, 
Sil” 2r /“™ na . an ^ Phina. Phina died leaving a widow 
Mst. Mahandevi. It appears that Mathra and Ghona formed 
one family and Badna, Kamla and Phina another. The 
plaintins are the descendants of Mathra. There are no other 
successors-in-interest of the other four brothers. On 12th 
Bhadon 1949 Badna, Kamla and Mst. Mahandevi mortgaged 
ghumaons 3 kanals and 16 marlas of land according to then 
measurement for Rs. 1,000 to Jawandamal father of the 

20 ZtT ? attan 9 hand - The mortgage was to enure for 
made ov^l redeemable earlier. At the same time they 
^ pc ° to * hls money lender 10 ghumaons of land with 

tarted putting out his tentacles. We to whom the shoe does 
not pmch often believe that borrowers and debtors greatlv 
xaggerate the bad faith and merciless conduct of monev 

us fhat „ a " d ° f , cr t dit0rs - But a case the present corrvincee 

is no hl f a d t ht ° r 8 f S m , t0 the clutches of a creditor there 

haH f ,U P ^ im and no hmit can be placed to the fraud 
bad faith and extortion of a creditor. co tne traud, 
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On 22nd Baisakh 1974 the plaintiffs sued in the civil 
court for recovery of possession of the entire area of 60 
ghumaons 5 kanals and 14 marlas of land pleading that the 
mortgage consideration had been paid out by the profits of 
10 ghumaons of land, that nothing remained due to the 
creditor and that on the contrary the creditor on accounts 
being taken would be found to owe something to the 
plaintiffs. 

The defence of the mortgagee was that the whole property 
had been sold away to him by the mortgagors and that no 
property remained which could be redeemed. Various sale 
deeds were produced. The trial court accepted all the sale 
deeds except the one of 24th Poll 1950. In the result the 
trial court decreed the suit for 9 ghumaons, 5 kanals and 
17 marlas of land without the plaintiffs being called upon 
to make any payment. 

The creditor had the great impertinence to come in 
appeal to this court. The respondents took the opportunity 
of filing an objection by way of appeal and we have held 
that objection to be within time. We shall therefore have 
to consider both the appeal and the cross objection. 

The view of law taken by the trial court is very 
strange. It seems to be of opinion that however fraudulent 
and unconscionable the transactions may be once there is 
passage of time those transactions cannot be questioned. 
Luckily for the honour of honesty and the damation of fraud 
such is not the law. If a transaction is colourable and 
fraudulent no question of limitation arises. The successors- 
in-interest of mortgagors have come to court to redeem the 
mortgage and the burden lies on the mortgagee to prove that 
there had been honest and bqna fule sales for valid considera¬ 
tion to extinguish the mortgage. We sha.ll take up the sale 
deeds one by one and express our opinion as to why we 
consider them to be dishonest, fraudulent, colourable and 
without consideration. The sale deeds are as below: 

1. Of 24th Poll 1950 by Badna, 7 ghumaons 3 kanals 
and 5 marlas consideration Rs. 290, registered document. 

2. Of 24th Poh 1950 by Badna, Kamla and Mst. 
Mahandevi consideration Rs. 24 , 2 ghumaons and 10 marlas. 
Unregistered. 

3. Of 5th Uth 1951 by Badna, Kamla and Ms*. 
Mahandevi consideration Rs. 200, 5 ghum ions, 6 kanals and 
12 marlas. Unregistered. 
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4. Of 7th Jeth 1951 by badna. Kamla and Mst. 
Mahandevi 17 ghumaons, 7 kanals and 13 marlasconsideration 
Rs. 1,000. Unregistered. 

5. Of 29th Poh 1957 by Mst. Mahandevi 19 ghumaons 
4 kanals and 9 marlas consideration Rs. 1995. Registered. 

Out of these No. 2 was not accepted by the trial court 
and that rightly, the document is not on the record. It was 
sent to the Revenue Court and it is urged that the document 
was proved before it was sent to that court. The document 
was unregistered and the lower court did not consider that it 
was proved before it was sent out of the file. It was sent out 
of the file at the request of the defend tnt and it was his look 
out to produce the original. The original is not on the file 
and we refuse to accept that the document is genuine. We 
uphold the opinion of the trial court. 

r^r> ar< ^ S document No. 1 the consideration is said to be 
a sum of Rs. 200 borrowed by Badna on 20th Poh 1948. This 
formed part of the mortgage consideration of Rs. 1,000 so the 
same is fictitious. It would be scandalous and a blot on 
justice if it were held that because the document is a 
registered document of 1950 and was not cancelled within 12 
years such a fraudulent transaction may be allowed to pass bv 

° f / qUlty - We f refuse to do so - We are fully satisfied 
that this document is fraudulent and we refuse to consider this 

d S3.I6, 

.D”!' N °' 3 ' s un . re S' stere d. At the settlement of 
this H^ h settlement authorities positively refused to accept 

hat ?h “T 35 ge " Uine - We have no reasjn Mieve 

Document No. 4 of 7th Jeth tQSi i* , 
produced before the settlementOfficer in 953 " “ t M 

This document 

left in trust with the mortgag^Te^old ,Ws S'° tS ° f Und 

a TTs d fifth d d COlOUrable and refuse *° Yclept It “ ment ‘° 

alone afeBadtTdKaraXrd^dTed % ^ h ^evi 
1959 ws< - Maha " d -‘ * 
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jqr 7 >' ears ago. They must therefore have died prior to 
j a 3 • Mahandevi therefore had no title to any property 

n could not sell it. We believe that Mst. Mahandevi’s 
name was used by Badna and Kamla merely for her 
onso ation that the family was joint and Mst. Mahandevi had 
no interest. Even accepting that Mst. Mahandevi had a 
wi ow s share then the burden lay on the mortgagee purchaser 
o prove legal necessity. The argument of the trial court 
was very curious. The trial court was of opinion that the 
suit was filed within 12 years of the death of Mst. Mahandevi 
and yet it argued that 12 years after 1957 the document 
executed by Mst. Mahandevi however fraudulent, colourable 
an ". ^ v ‘thout any right became a document of title. It is 
sufficient to state this argument to expose how very absurd 
it is. From the evidence we are satisfied that Mst. Mahandevi 
died within 12 years of 1974 when the suit was instituted. 
Much stress was laid on a statement in the plaint that the 
mortgagors had died 15 or 16 years ago. Obviously by 
mortgagors is meant Badna and Kamla. Mst. Mahandevi as 
is usual among Hindus was not regarded at all being a 
widow. It was said that mortgagors had died without leaving 
any widows so surely Mst. Mahandevi could not be included 
among the mortgagors as having not left a widow. We are 
convinced that this transaction of 1957 is a colourable 
transaction. Further there was no legal necessity for 
Mst. Mahandevi to transfer. Still further she had no right 
in herself to make any transfer. We do not accept the do¬ 
cument of 29th Poh 1957. 

We record it as a finding of fact and our deliberate and 
well considered opinion on all the points of law involved 
that no portion of the mortgaged property has been purchased 
by the mortgagee under any valid deed of purchase. In this 
suit therefore we have to consider only the mortgage. The 
plaintiffs have every right to redeem it. As regards the 
mortgage consideration we hold that it has been over paid 
from the profits of lOghumaons of land which the mortgagee 
took possession of without any right, without any allotment 
and without parting with a single penny. Possibly on taking 
accounts much may be found due to the plaintiffs but the 
taking of accounts after such a long period of time would 
be a difficult and uncertain matter so we do not direct taking 
of accounts. 

In the result we modify the decree of the trial court and 
decree the plaintiffs’ suit for possession of 52 Ghumaons, 
7 kanals and 11 marlas of land the area stated in the plaint 
with costs of both the courts. 
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38 P. L. R. J & K. 53. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR 
Bejore Sir B.J. Dalai , Kt., Chief Justice. 

MOHAMMAD MOCHI versus STATE. 

Criminal Revision No. 70 of 1992. 

Jammu, the 6th May 1936/25th Baisakh 1993. 

Order of Sessions Judge binding over a person for more 
than one year is original order—The Sessions Judge does not 
confirm any order of the Magistrate but passes an order 
himself—Attention drawn to the clear provisions of section 
123 (5) of the Code of Criminal Procedure. 

Revision against the order of the Sessions Judge, Srinagar, 
dated 5th Chet 1992. 

ORDER. 

The evidence is very clear that Mohammad Mochi is a 
habitual thief and extorts money and grain by threatening 
villagers. He has been previously bound over but his conduct 
has not improved. It is therefore necessary to bind him over 
for a longer period than one year. I dismiss his application for 
revision. Attention, however, of the Sessions Judge is drawn 
to the defect in his procedure. He is requested to note that he 
does not confirm the order of the Magistrate because the 
Magistrate is not entitled to send a bad character who would 
not give security to imprisonment for more than one year. The 
Sessions Judge has to pass an order so he must pass an order 
directing imprisonment and not only confirm the order of the 
Magistrate. The provisions of Section 123 (3) are clear on the 

S r A CC c They ! ay d ™ n that such Court > (that is the court 
ol the Sessions Judge) after examining such proceedings and 

requiring from the Magistrate any further information or 
evidence which it thinks necessary, may pass such order on the 
case as it thinks fit. The Sessions Court has therefore to 
pass an order of imprisonment and not confirm the order of the 
Subordinate court because the Subordinate Court has no 
jurisdiction to pass an order of imprisonment for a period of 
more than one year. r 

This order will be shown to the Registrar, who if 
necessary, will issue a circular in the matter. ’ 



54 The Punjab Law Reporter. [ Vol. XXXVIII— 1936. 


HIG H COURT OF JUDICATURE, JAMMU & KASHMIR. 

ejore Mr. Justice B. R. Sawhny and Mr. Justice 

A 7t 7 n»v Abdul Qayoom. 

PANDIT t>rrs«s SOMNATH, minor, under 

THE GUARDIANSHIP OF 


KAILAS KOUL. 

First Civil Appeal No. 12 of 1992. 

Srinagar, \7thjeth 1993. 

A minor is not Competent to contract—Contract by a 
minor through an agent is void because agency is also a 
contract which the minor cannot enter into. 

Appeal against the decree of Senior Subordinate Judge, 
Srinagar, dated 28th Assuj 1992. 

a A- Jinnah, Advocate Bombay High Court } Mr. 

A. K. Oszval, Advocate , and Mr. A. S. Pal , for Appellant. 

Mr. A. N. Kak , Advocate , for Respondent. 

Judgment. 

In this appeal we do noi feel called upon to discuss the 
ehect of minority in contracts relating to the sale of immov- 
able property’with reference to the provisions of the Transfer 
or Property Regulation because no such point is in issue 
before us. VVe will therefore not refer to the rulings that deal 
with the position of a minor in such a contract as a transferor 
and as a transferee of immovable property. Likewise we will 
not consider such cases in which a minor has done his part of 
the contract i. e. discharged his contractual liabilities and the 
question before the court is only whether or not in such 
contract the other party should be called upon to perform 
his part and in the event of his failing to do so to mulct him 
in damages. The reason is that such a question does not 
arise because as a matter of fact the minor in the present case 
has not done the whole of his part of the contract as will 
appear anon. The case having regard to what has been 
recorded above is a very simple one. Aziz Pandit agreed on 
26th Katik 1986 in writing vide Exhibit P. A. on the file of 
trial court to sell certain timber at a certain rate on certain 
condition to Som Nath minor. In this writing of Aziz Pandit 
there is no reference made to Somnath’s minority and con¬ 
sequently there is no reference to any guardian or agent. On 
even date one Gani Joo, described before us as Mai Gani, 
executed a writing which was handed over to Aziz Pandit, 
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marked Exhibit D. 3 on the file of trial court. In this Gani 

Joo stated that he had agreed to purchase timber for Pandit 
bomnath. 

It is contented by Mr. Jinnah that the contract is void 
cause the minor is not legally competent to enter into a 

confer! tha i! be , deemed that he entered into the 

S thro *Sb Gzmjoo it will Still be void because he 

con!rac t ual r P ela°;, n on J °° ^ 3gent aS agenc y als ° is a 

Mr. A. N. Kak in reply invited our attention to two 
decisions reported as /. L. R. 40 Mad. 308 F.B . and 33 All. 

and' foT rearn^^ t ^ 0 J gh J K>th these decis h>ns in extenso 

requiredanvS^ above we do not think that they 
require any consideration. } 

Conran' n a *' reement with the finding of the trial 
reasonable r! ° XCept as to the quantum of damages or rather 
of section 74 Under the provisions 

1 he appeal ,s accepte d and the suit dismissed. 

H ' JAMM U 4 HASHM. R. 

J ' K J~f h y Mr. Justice 

e \ tp biiwhny. 

** paid on the profit of thaVveal-V Ji t IttCont ^ T <f* must 
the assesses up to the end of last Hihdi a6s °' V<! 

Tas Regpitation° ‘ ° f ‘" 2 U " d - ^ « - the , nC ome. 

L°s7t7J nt v A b d uT‘ e ’ for the A PP'ican,. 

pal*. Vakil, for Respondent. 

T . . Order. 

section 62of a tLe ttcom^T 6 V 6 , Finance Mi ”“ter under 
Ifin the course of anv T Rcgulat.on No. I X 0 f igqf 

question of law arises,' the T,nance Mi^Ut.^ Regulation a 
his own motion or on reference fm™ M , ma V’ eith er on 

SUbordina “t to him, draw up a 
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refer it with his own opinion thereon to the High Court. 
The Finance Minister was moved by the Income-Tax Officer 
to decide a certain point and he referred the point to this 
court. We shall mention his opinion later on. 

The Regulation came into operation on 17th October 
1934 (1st Katik 1991) and rendered liable under section 3 (1) 
to taxation on that day the income of the year ending with 
31st Assuj 1991 (16th October 1934). 

The assessee, rhe opposite party to this reference, sub¬ 
mitted an account from the 1st April 1933 to 31st March 
1934 of his profits as proprietor of the Kashmir Pharmaceuti¬ 
cal works and Kashmir Match Factory. In making this 
statement he raised an ingenous but ineffective argument 
that he was liable to taxation only on the income from 17th 
October 1933 to 31st March 1934 and not on the profit of the 
whole year of his working because the Regulation did not 
apply to any income from the 1st April 1933 to 16th October 
1933, the income taken into account being that arising from 
the 17th October 1933. 


In fact what he says is that he would not pay income- 
tax for the full year. This is not a point of any difficulty 
because it is definitely provided for under section 2 (12) that 
in such a case where the assessee does not keep account 
according to Hindi year from 1st Katik to 31st Assuj he is 
given the option of presenting account of any other year but 
he must pay tax on the full profit of the other year according 
to which he keeps accounts. Previous year means the twelve 
months ending on the 30th or 31st of Assuj next preceding 
the year for which the assessment is to be made or if the 
accounts of the assessee have been made up to a date within 
the said twelve months in respect of a year ending on any 
date other than the said 30th or 31st day of Assuj then at the 
option of the assessee the year ending on the date to whic 
his accounts have so been made up If the Assessee does not 
desire to make up accounts from 1st Katik 1990 to 31st Assuj 
1991 he is at liberty to present accounts of any complete 
year prior to 31st Assuj 1991, but he must pay income-tax on 
that full account of profit. The counsel who appeared on 
behalf of the opposite party had considerable difficuky in 
understanding this matter. We explained to him that thes 
profits will absolve the assessee up to 31st > ssuj . 

instance if the business suddenly came to a stop on 3 
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Assu; 1990, he would not be called upon to pay income-tax 
on profits from 1 st April 1934 to 16th October 1934. The 
calculation of the year for profit is different but he has dis¬ 
charged his liability up to 16th October 1934. It seemed 
very difficult for the counsel to grasp this proposition. For 
this particular assessee the previous year is first April 1933 
to 31st March 1934. What the pleader says about the 
Government taking any portion of the income twice over is 
due to his difficulty in understanding the point which appears 
to us to be a very simple one. The ruling reported in 1933 
1 rivy Council at Page 108 supports our conclusion. 

We agree with the opinion of the Finance Minister. 

Our answer to the reference is that the objection of 
assessee is untenable and that income-tax shall be charged 
on the entire profit disclosed by the assessee in the annual 
statement submitted by him. 

This shall be our judgment under section 62 (5) of the 
Regulation and a copy thereof shall be sent under the seal 
of the court and the signature of the Registrar to the Finance 

• a r> W 10 S la dispose of the case in accordance with 
our judgment. 


HIGH COURT OF JUDICATURE,'fl'MMU & KASHMIR. 

Be/ore S.r B. J. Dalai, Kt„ Clue/Justice 
Mr. Justice B. R. Saxvhny. 

RAHMAT ULLAH versus STATE. 

Criminal First Appeal No. 32 of 1992. 

, . t Sr ‘nagar, 4th June, 1996. 

~ Wken i0 >nicide is proved it isjor the accused to brine his 

z=3s zrzszjg? —" 

26th tHe or< k‘ Sessions Judge, Srinagar, dated 

D S A a ltf,'jf ak ‘ l 'S"“ C “ S cmice ' for the appellant. 

■ Ananl Ram, Government Advocate, for the State 

u c tim , Judgment. 
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of Ram a p ur a Rasulju Zargar was last seen alive on 14th 

™° ber by hG '^ tn u ess Dam °dar Zaildar. The appellant and 
another person Mohammad Malik has sent for Rasulju Zargar 
offering to sell silver to Rasulju. Naturally Rasulju went with 
money. Possibly the appellant and Mohammad Malik may be 
receivers of stolen property and the deceased goldsmith helped 
in the disposal of property. Rasulju was accompanied by his 
servant Maqbul who returned on the same day 13th of Octo- 
ber leaving h,s master at the house of one Aziz Malik at 
Lhhattargul. Damodar Zalidar met Rasul Zargar at Chhattar- 
gulon 14th October. Nadir and Ahmad Din deposed that 
on Monday the 14th October they saw the appellant and 
asul going towards the forest known by the name of Hapitnar 
jiingte. About sunset of the same day Miraj Din 
and Ahmed Din came across the appellant who 
was alone and had injuries on his head and other places. 
They questioned him how he got injured and he explained 
that he had been struck by a bear. 


As Rasul did not return home for three days enquiry 
was made and his relations came over to Chhattargul to make 
enquiry. Damodar Zaildar was informed and on the 
morning of the 17th October a search was made in the jungle 
without a clue being found. Damodar thereupon tackled 
Rahmatullah and made enquiries from him. The Sub Inspec¬ 
tor had not arrived at that time. Rahmatullah admitted 
before Damodar Zaildar, Gwash But, Abdullah Lambardar 
and Miraj Din that he had murdered Rasul and took the party 
to the forest to a place where the dead body of Rasul was 
found. 

The post-mortem examination disclosed five injuries. 

1. A lacerated wound over the right eye-brow. 

2. Another lacerated wound above the wound No. 1. 

3. Fracture of the base of the skull on the right side. 

4. Fracture of the 7th, 8th, 9th, and 10th Ribs. 

5. Fracture of the bridge of the nose. 

The medical opinion was that the nose and the ribs were 
broken subsequent to the death while the other injuries were 
inflicted prior to death. Possibly after murder the body was 
dragged to a place of concealment. 

The appellant also pointed out to the party a heap of 
stones which appeared to be blood stained. 
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After the post-mortem examination the appellant pointed 
out places from which inside the jungle the umbrella, shoes, loi, 
and cap of the deceased were recovered on the 20th of October. 

The injuries of the appellant were also examined. He 
tried to pretend that he was beaten on the way from his 
village to the medical examination by constables on 18th 
October. The doctor who examined his injuries on the 19th 
was however of opinion that the injuries examined by him 
were 5 or 6 days old. In the court of the Committing Magis¬ 
trate the appellant tried to explain away his injuries by say 
ing that Damodar has beaten him. 

There is satisfactory evidence to prove that the murdered 
man started from home with a currency Note of Rs. 100 and 
cash amounting Rs. 60. No money was recovered from the 
clothes of the dead body. 

It is suspected by the Sessions Judge that Aziz Malik 
with whom Rasulju spent the night of the 13th of October 
has saved his relation Mohammad Malik from the charge of 
murder or abetment of murder. There is however no evidence 
on the record to connect Mohammad Malik with the crime 
though the possibility of such a connection may be guessed 


The motive of the murder was either robbery or some 
fear on the part of the appellant that Rasul knew too much and 
consequently the appellant had brought himself within Rasul’s 
power. Both Rahmatullah and Mohammad Malik are verv 
lively receivers of stolen property in the neighbourhood and 

police 01 ° Ver M ° hamm;ld Malik ma y bo recommended to the 

, ^ Th ? re u 1° Gye witness so ‘t is not possible to know 
w at actually happened. If the murder was committed unon 

a sudden quarrel it was up to the appellant to make such a 
statement in order to reduce the gravity of his offence He 
has not done so but in court has denied the charge. ' ^ 

L here cannot be the slightest doubt thnt ^^ n 

aS Wi H tHe hdP ° f ° ::: ^ 

days later he made a confession before villagers before th 

RSasrt-a s; ns- $ "F -at 

“ ** "IM. injuries S„°, 
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and Rasul’s property which Rasul carried at the time of 
death. The evidence therefore is convincing and the case 
has been well investigated and prosecuted by the police 
without any attempt being made to invent evidence. 

The sentence of life imprisonment and not of death is the 
fitting one to pass in the case because the actual details of 
murder are not known and the appellant may through a wrong 
idea of saving himself be concealing facts which would go 
to reduce the gravity of the offence. Murders are not rare in 
this State so we have paid considerable attention to the 
question of sentence whether one of death should not be passed. 
On a consideration of all the circumstances of the case we 
agree with the learned Sessions Judge that the lower of the 
two sentences is the one justified in this particular case. 

We dismiss the appeal and submit the proceedings to 
His Highness the Maharaja Bahadur for confirmation of the 
sentence of life imprisonment passed on Rahmatullah by the 
Sessions Judge of Kashmir. 


38 P. L. R., J. & K . 60. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Sir B. J. Dalai, Kt., Chief Justice. 

Mst. HAN I FA BEGUM versus STATE through PIR- 
—(Accused)—Appellant, ZADA ABDUL KAB1R 

—(Complainant)—Res- 
PONDENT. 

First Criminal Appeal No. 45 of 1935. 

Srinagar, the 4th June 193o/23rd Jeth 1993. 

Period of Iddat—How to be calculated—If marriage 
within period of Iddat the charge of bigamy cannot be laid 
—In a criminal prosecution particularly when evidence is 
based on breach of social laws , the view most favourable to 
the accused person should be taken by the Criminal Court. 

Appeal against the order of Sessions Judge, Srinagar, 
dated 31st Baisakh 1993. 

Mr. M. A. Jmnah , Bar-at-Law and Mr. Asad Ullah , 
Advocate , for Appellant. 

Government Advocate , for Respondent. 

Judgment. 

Hanifa Begum has been convicted of an offence of 
bigamy under section 494 of the Ranbir Penal Code. The 
man, Mehar Ali, Sub-Inspector, was also prosecuted along 
with her for abating the bigamy in so far that he married her 
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knowing t hat her first husband was alive. The result of the 

cresideri lt may be com P lained that in a man 

was acauit^H H ^ ? om . an who W 3 - The Sub Inspector 

convicted P ^ki tbe ^ essi ° ns J'^ge and the woman was 

was attributed°^' b i y 'T ant ° f k T wled ^ e of the Sub Inspector 
date nf rnar • tC> r u ° ng period which expired between the 

Kabir and the , won J an with the complainant, Abdul 

ThltJ A me Wh6n the Sub Inspector married her. 

The quest?on 0 for d amagG 'I ith the Sub Ins P ect <* is not denied. 
0 ) whe£ the ^^ ,S1 ° n then res J ricted ^elf to two points, 
woman and Abdul ? Ct /U? ,y took place between the 

took pla a c n ef was a Ul va^d o r ;e and (2) ““ if * 

points a a ; d n did rt n it f e or f 0 * he th :T an r ays th „ e second 

marriage according to Draper th . tl,ne . being wh ether the 
tween Abdul Kabir f n d P t-k A eremonies jjad taken place be- 

widow when the marriape t ?• w ? man The woman was a 
did take place be™ that f he marriage 
the question of period of ld'lf Kabir-took place, so 
Law would arise P The court had acc ,? rdin 2 to Mohammadan 

juggling over counting of'davs 'I 1 !" ‘° a ? eat dea) ° f 

ored 1S that this is a criming Th ? , pomt to be rememb- 
Who had waited for m™re thaTT br ? ugllt by the man 

claim as a husband and took cHmfniA for ,. establ ‘shing his 

woman married. Accord^ to the when tbe 

husband, Aii R ishi died "» ' otbe English dates the first 
marriage with Abdul Rah r . ? September 1931 and the 

>932. The period of IddalV^M f° n the 3Ist J a -ar y 

days and according to the English calcuJtion m ? ntbs and ten 
and seven days had passed and the ner^A on y four months 
completed. The argument then was that th ° Id ^ at was not 

was to be calculated according to Mnh! h g enod of Idd at 

On KK,?°? th£ and tfin days had elaosed h? d ° f Ramz *n so 
On behalf of the appellant it wa n !? be /° L re the carriage. 

ahon by months is to hf> . P°‘nted out that this calcnJ 
place on the appearance of °°" s ' dcr c d when the death take' 
first of the:MoCI nLn.VTnT T"’ that “ «The 
Place subsequently when thi cllcXtion "tfbelf 
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df^erenr^Kf 5 u he date ° f death a,so there was 
At fire* AkJ e , en J h S CaSG for P rosecu tion and defence. 

died on A bdU ^ u Kab ^ Stated that the b °y’ Ali Rishi ’ 
entlv of Jammadi-ul-awal, but subsequ- 

ebnlf SS1 % through fear that the iddat ■ period may, not 

out th ? U f ?°i Vn ! he date as 9th - So far as can be made 

fron.ft Judge has accepted the 11th as due , date., If 
that tln ? e 130 da ys are calculated the period of iddat 
j , no expire on 22nd Ramzan. Just as here such a great 
, mus j; have been spoken in the trial court on calculation 
h *° ne does n °t wonder a t the learned Judge getting some 
what confused over the calculation. On page 4 of the copy 
e Judgment he first says that three lunar intervening full 
mon s and 41 days had elapsed before the marriage took 
p ace. Then he aded “taking a lunar month as of 30 days 
J, 1 ®. clear ^at the marriage was performed 4 months and 
11 days after the death of AH Rishi.” This is really not the 
case. The marriage took place after 129 days and not after 
tour months of thirty days each and eleven days. In the 
Lnglish commentaries on Mohammadan Law there is no 
mention made as to how four months and ten days are to be 
calculated. Some witnesses who are supposed to know the 
calculation stated in the court that calculation is to be by 
days that is 130 days if death does not take place on the 
first of the Mohammadan Month. If this is believed it is 
clear that the period of Iddat had not expired at the time of 
Marriage. As regards the date of death the balance of evi¬ 
dence is in favour of the 11th being the date of the death of 
Ali Rishi. Admittedly he was shot during the unfortunate 
riot at Anantnag on the 10th. The argument for the prose¬ 
cution is that according to Mohammadan calculation this 
tenth prolonged on the next day and the next day which 
according to ordinary reasoning would be 11th, still continued 
to be 10th when the boy died. This reasoning is some what 
abstruse and it will be sounder to follow the ordinary course 
and believe that after the 10th in the morning there was 11th. 
As I have already stated that the case being a criminal one and 
the circumstances such as have been disclosed in this case, as 
far as possible a view of law and facts should be taken in favour 
of the afccused person. Another thing to be remembered also is 
that this was a matter where decision could have been obtain¬ 
ed by civil process, the crime being one of breach of social 



Vol. XXXVIII —1936. ] Jammu and Kashmir. 


63 


laws. I think taking all these matters into consideration a 
view most favourable to the woman ought to have been taken 
by the learned judge of the Trial court. 

In disagreement with the trial court I hold that the 
marriage with the complainant took place within the period 
ot Iddat. The -learned Government Advocate did not argue 
that if the merriage took place within the period of 1 Iddat, 
even then under the circumstances a criminal charge could 
j* . | t^^^ marriage was only irregular 

and not really void. I need not therefore discuss this question 
whether the marriage was irregular or void. 

In the result I set aside the conviction and sentence and 
order that the woman shall be released. Her bail bond shall 
be cancelled. The fine, if any recovered, shall be t^fbhded. 


..” 38 P. L.R .J. &K .63. ...... 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR* 

Before Sir B.J. Dalai , Kt.i Chief Justice and 
Mr. Justice B. R.'Sawhny. 

' w ND *^°°' Versus L - Firm NIRANJAN NATH 
RUGHNATH SHAMBOO NATH, 

2 . Firm GANDA'SINGH 
. . KARAM SINGH, 

3. KAILASH RAM. 

First Civil Appeal No. 13 of 1992. 

1 Srinagat, 25th May 1936/13th Jeth 1993. 

Civil Procedure Code, Section 73 — A bersnn' j . 
rateable distribution—Pdrties entitled to object under ' J° 

Vie vrv? applying ' for execution subsequent 7o 

n,tjicTo f *** tU ’‘ otent{t ^ “> «PPh tnZorfl 

W City “J^dge; Srinagar, dated 

Mr. Satya Pal V Vakil. 

Mr. Amar Nath Kak, Advocate. 

w • \ -r . Judgment. 

has not be™nVaX becaus™ TtTs re^rted^t^t K ,? ram Singh 
stopped business. Proceedings shalUherlrel^ue™ hM 
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A subsequent decree-holder filed an appeal from the dis- 
missal of the apphcation dated 15th Kotik 1992 for two reliefs 
r rateat |* e distribution of certain assets lying in court and 
UJ tor cancellation of sale in execution of a decree obtained 
y firm Niranjan Nath Shambu Nath against the same firm 
vxanda bingh Karam Singh. Property had been attached in 
execution of the decree of firm Niranjan Nath and purchased 
Dy Kailas Ram. The sale was confirmed on 8th Assuj 1992, 
». e., prior to the application put in by the appellant Kothi 
Mahanand Joo. On 21st Katik 1992 the court dismissed both the 
prayers of the appellant either for rateable distribution or for 
cancellation of the sale in favour of Kailas Ram. In 
this appeal it appears that the appellant has not appealed 
against the refusal for rateable distribution but claims to 
come in appeal under Order 21 rule 90 of the Code of Civil 
Procedure that the sale in favour of Kailas Ram should 
be set aside and the property sold over again in execution 
of the decree of firm Niranjan Nath Shambu Nath. His 
object is clear; if the property is sold over again the assets will 
come to court subsequent to the application for execution 
of 15th Katik 1992 and in that case the appellant wiil have 
a right to rateable distribution. We are of opinion that 
the appellant has no right to get the sale set aside. Three 
parties are mentioned as having the right to apply under rule 
90 of Order 21 (1) a decree holder, (2) any person entitled to 
a share in rateable distribution of the assets and (3) any 
person whose interests are effected by the sale. 

The appellant does not come in class (1) or (2). So we 
have to see whether he was on 15th Katik 1992 entitled to 
share in the rateable distribution of the assets. Reading 
section 73 of the Code of Civil Procedure it is clear that 
he was not so entitled because he had not applied for execu¬ 
tion of the decree before the receipts of the assets of the 
sale which was in the month of Har prior to the application 
for execution. Even his decree was obtained subsequent to 
the assets being deposited in court. In the circumstances 
we hold that he is not one of the parties mentioned in rule 
90 andjcannot object to the sale. 

Wedismiss the appeal with costs. 

Appeal dismissed. 
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38 P. L. R., J. &K.. 65. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Sir B. J. DalaU Kt., Chief Justice and 
Mr. Justice Abdul Qayoom. 

MALLA QADIR & MALLA versus MANA KOUL, 

SOFI, defendants-appellants plaintiff-respondent 

Srinagar, 29th June 1936/16th Htxr 1993. 

Negligence in preparing decree—Duty of the Counsel to 
see that decree is properly prepared—Court should, not sign 
the decree- until such signatures are obtained Surviving 
brother, in a joint Hindu family having no other males entitled 
to bring a suit and daughters of the. deceased brother not 
necessary parties—Not sufficient to produce receipt of deceased- 
person—Possibility .of such Payrnent should be proved un- such-. 
a case. 

Appeal against the decree of City Magistrate, Sranagasi - 
dated 2nd Phagan 1992 (13th February 1936); ■ 

M. Asadullah , Advocate , for Appellants. 

Mr. Amar Nath Kak, Advocate , for Respondent. 

Judgment., 

This-was a suit on> footrof Jar mortgage' of- 20th” December-' 
1930 in favour ofi one -'Sukh Koul.: The< suit was - properly 
brought for sale but curiously enough the trial court-has passed 
a simple money decree for Rs. 2,780. The decree-holder has* 
not appealed so it is not possible for us to change the money 
decree into a decree for, sale. It,is much to be regretted that 
counsel of parties think that .their business is over once they 
have argued in court and it is no part of. their duty to see 
whether a decree is properly prepared or not. This judgment' 
will be printed and the attention of the Bar both, here ., and at 
Jammu drawn to their responsibility .in seeing that a decree is 
properly prepared. There is a rule that a decree should not 
be signed by a cour,t until counsel of both parties have, signed 
the decree. No attention is paid to this rule by courts 
indicating a general indifference • on the part of all those 

engaged in doing (justice tp parties, to a litigation. It. is not> 

possible for the court to look into every detail of .a file and the 
Registrar is requested to send for the records of subordinate 
courts where suits are brought for sale to see whether the 
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department of courts which prepare decrees does understand 

how to prepare a decree for sale under Order XXXIV, 
rule 4. 

The suit was brought by the brother of the mortgagee 
b>ukh Koul. The contention of the defendant was that the 
brother was not the successor in interest. The lower court 
was rightly satisfied that the plaintiff was the member of a joint 
Hindu family consisting of himself and his brother and as the 
brother left no male issue the plaintiff is entitled to bring the 
suit. 

Another point raised in this court was that a sum of 
Rs. 1,400 was paid under receipt Exhibit D. 1. There are 
thumb impressions on the receipt and the report from Phillour 
was that some of the thumb impressions tallied with the 
admitted thumb impressions of Mana Koul. Comparison was 
made with Hundi Exhibit P. 1, given by the mortgagee in part 
payment of the consideration. It is quite possible that this 
Hundi may have been substituted for the original and similar 
thumb impressions placed on both. VVe have no doubt that 
no such sum as Rs. 1,400 was paid by the mortgagor to the 
mortgagee. It is not understood from where the defendant 
suddenly obtained such a large sum as Rs. 1,400. The receipt 
was not prepared at the house of the mortgagee as one would 
expect it to be prepared. It was prepared at some shop. It 
was not written out by a regular petition-writer. One of the 
oral witnesses is a relation of the defendant. No entry was 
made on the back of the mortgage deed. We hold that no 
such sum was paid by the defendant to the mortgagee. 

It was also urged that the interest was excessive. Rs. 7S0 
is allowed as interest. We reduce the interest further to one 
half and reduce the amount of decree from Rs. 2,780 to 
Rs. 2,390. In this court a simple money decree of Rs. 2,390 
shall be prepared. There shall be no costs in this court. 

38 P. L. R. t J.&. K.. 66. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Sir B.J. DalaU Kl-i Chief Justice. 
REHMAN SUBHAN versus DAMODAR GANJOO. 

Criminal Reference No. 4 of 1992. 

Srinagar, 18th June 1936/5th Har 1993. 
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Essential to proceed under section 145 of the Code of 
Criminal Procedure—Where a Magistrate assumes jurisdic¬ 
tion which he does not possess there is eminent failure of jus¬ 
tice—Courts of Revision however should not be technical and 
see definitely whether the Magistrate had considered the ques¬ 
tion of breach of peace. 

Reference made by the Session Judge, Kashmir, vide his 
order dated 13th Katik 1992 for setting aside the order of City 
Munsifl, Srinagar, dated 23rd Saw an 1992. 

Kh. Abdul Ahad , Vakil. 

Pt. Amar Nath Kak , Advocate. 

Order. 

There has been a long enquiry as to the right of possession 
because the complainant apprehended breach of the peace. 
The reason for which the Sessions Judge has submitted the 
file here is not tenable because notice was served on the 
applicants. The point of importance to enquire here is whether 
the Magistrate had in his mind the question whether there was 
an apprehension of the breach of the peace and did come to the 
conclusion that there was such an apprehension. I have gone 
through the complaint. In the complaint apprehension of breach 
of the peace has been prominently brought to the notice of 
the court and the court thereupon appears to have questioned 
the complainant and afterwards issued an order that notice 
shall be issued to the opposite party so that the opposite party 
may give answer to the complaints raised. One of the com¬ 
plaints was obviously an apprehension of breach of the peace. It 
cannot be said that the Magistrate did not bring his mind to 
bear on the question regarding breach of the peace and did 
notcome to the conclusion that there was such an apprehension. 
Reference was made to my judgment in a criminal appeal No. 

199 of 1990. In that case the facts were different and there 

was no specific order of the court calling upon the opposite 
party to answer the complaint made by the complainant 
There was nothing in that case to show that the Magistrate 
had brought his mind to bear on the question of the breach 

a ii u G , ^5. t ^ le °PP osite side certain rulings of the 

Allahabad High Court were produced, 141 Indian Cases Page 
75/ and 142 Indian Cases page 552. I am not in agreement 
with those rulings that even where a Magistrate has not come 
to the conclusion that there is apprehension of the breach of 
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the peace and proceedings are started these proceedings need 
not be quashed unless there has been a failure of justice. There 
can be no greater failure of justice than where a Magistrate 
had assumed jurisdiction which he did not possess. For that 
reason my judgment in criminal appeal No. 1990 does hold. 
When a Magistrate takes jurisdiction to proceed with the 
matter where he has no jurisdiction there is eminent failure 
of justice. 

In the present case I am satisfied that the Magistrate had 
contemplated on the question of breach of the peace and had 
decided that such an apprehension existed. 

Let the record be returned. 


38 P. L. R., J. & K. ( 67. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Sir B. J. Dalai, Kt ., Chief Justice and 
Mr. Justice B. R. Sawhny. ' ' 

NARSINGH DASS, versus BHAGAT PRITHI CHAN D 
Plaintiff-Appellants, MOHAN LAL, Defendants - 

Respondents. 

1st Civil Appeal No. 3 of 1992. 

Srinagar, 10th June 1936/29th Jeth 1993. 

Ancestral property—Son s right to cancel sale by father, 
when son in existence and not party to sale—Inquiry by 
Purchaser—Nature and extent of inquiry necessary to be 
Proved. 

Appeal against the order of Senior Sub-Judge, Srinagar, 
dated 29th Sawan 1992. 

D. Anant Ram Oswal, Advocate, for Appellant. 

Messrs. Anant Ram of Sialkot, A. N. Kak and Nand Lai 
for Prithi Chand, for Respondent. 

Judgment. 

This was a suit by a Hindu son to challenge a transfer of 
ancestral property made by his father. Narsingh Das was the 
plaintiff. Mohan Lai the father is alive and the transferee 
Rup Chand having died his son Prithi Chand was made a 
party defendant. No question of limitation arises because 
Narsingh Das filed the suit within 3 years of his obtaining 
majority. The sale was executed on )0th October 1919 for 
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a sum of Rs. 8,000 and the suit was instituted on 6th Septem¬ 
ber 1932. The trial court decided that necessity was proved 
for a sum of Rs. 3682-12-6 and none for the balance of Rs. 
4317-3-6 of the s^le consideration. The Court however held 
that Rup Chand had made sufficient enquiry and was not 
bound to see that sale price was utilized for the payment of 
antecedent debts. In our opinion the court has arrived at this 
finding on very slender evidence. All that has been proved 
on behalf of the defence is that Mohan Lai was heavily 
involved to pay off the debts of his father Gopala. The Court, 
however, has not kept in mind the fact that large amounts 
were collected by Mohan L il from the State as dues of Gopala. 
True, the private sale was efleeted when property was under 
attachment but the attachments were for small amounts. In 
the document of sale the words “Bdimbar adae zar-i qarza" 
were subsequently added; of course not after registration but 
before. This addition however indicates that at the time of 
the negotiations of the sale no proper enquiry was made. 
Possibly the purchaser was not aware of the existence of a 
son of Mohan L il aged about eight. Rup Chand did pay the 
money and we have considerable sympathy for him but the 
Hindu Law has to be enforced however inequitably it may 
operate against an individual. It throws the burden of prov- 
ing legal necessity or a sufficient inquiry on the transferee 
when a Hindu son comes to question a transfer to which he 
was no party. It is not the case of tho defendant that legal 
necessity cannot be proved by reason of lapse of time. What 
was argued was that by reason of the death of Rup Chand it 
was not possible for his son to prove what enquiry was made 
by Rup Chand. Circumstances however indicate that enqui¬ 
ry made was not adequate and that Rup Chand was satisfied 
by the general inform ition that Mohan Lai was in debt at 
that time. A purchaser using proper care and caution would 
not give away large sums in cash to the transferor merely in 
the belief that they would be utilised towards the payment of 
debts. We cannot agree with the learned Counsel for the de¬ 
fendant respondent Prithi Chand that no enquiry by Rup Chand 
was necessary as Mohan Lai was involved in debts. There 
is some evidence to show that Mohan Lai was not a careful 
man and was given to extravagance. Such knowledge ought 
to have put Rup Chand more on his guard to assure himself 
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that a large portion of the sale consideration was required to 
pay off ancestral debts. On a consideration of all the evidence 
we are of opinion that the enquiry made by Rup Chand was 
neither extensive nor adequate under the circumstances of the 
case and that legal necessity not having been proved for the 
larger portion of the sale consideration the property must be 
restored to the son on receipt of the money used for the pay¬ 
ment of ancestral debts. 

There is question of improvements. We have studied the 
evidence on the record and think that Rs. 1,000 was spent in 
adding to the value of the property. The rest of the expendi¬ 
ture was for ordinary repairs which every man is compelled to 
make of his property and has to be spent out of the income of 
the property. We add Rs. 1,000 to the amount held by the 
trial court to have been required by Mohan Lai for necessary 
purposes. 

In the result we decree the appeal and the suit to the 
extent that on the plaintiff depositing Rs. 4,682-12-6 in the 
trial court within three months of to-day’s date, Prithi Chand 
shall make over the property in suit to him or the plaintifl will 
obtain delivery by execution through court. On the amount 
not being so deposited within the time limited, this appeal 
shall be dismissed. 

In the circumstances of the case we direct both the parties 

to bear their own costs throughout. . 

Appeal dismissed. 


38 P L R., J. & K. 70. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice B. R. Sawhny. 

ABLI BAT versus Jfsf KHATOONI and others. 
Second Civil Appeal No. 90 of 1993. 

Srinagar, 27th Har 1993. 

An order under Order 23 , rule 1 of the Code of Civil 
Procedure permitting the withdrawal of a suit with liberty to 
institute a fresh suit properly Iramed is not appealable. 

Appeal against the order of Senior Subordinate Judge, 

Srinagar, dated 9th Phagan, 1992. 

Mr. Sarvanand Koul , Vakil. 

Mr. Sansar Chand Koul a, Vakil. 
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Judgment. 

The Vakils are agreed that the order passed by the lower 
court is one under order 23 of the Code of Civil Procedure. 
The court permitted the plaintiff to withdraw the suit with 
liberty to institute a fresh suit properly framed. The words 
employed by the Senior Subordinate Judge are however unfor¬ 
tunate. Instead of using the words Dawa wapis lene ki ijazat 
di jate hai he has recorded in his judgment Dawa xcapas 
karne ki which may lead one to think that he permitted the 
plaint to be returned for amendment. As recorded above 
neither of the legal gentlemen however read this judgment in 
that sense. It may be added that both of them were engaged 
in the lower court and argued the appeal there. 

An order under Order 23, rule 1 of the Code of Civil Pro¬ 
cedure granting the leave to the plaintiff to withdraw from the 
suit or to abandon a part of his claim with liberty to bring a 
fresh suit is not appealable and therefore the present appeal is 
incompetent. It is dismissed without any order as to costs. 

Appeal dismissed. 


38 P. L.R, J & K., 71. 

HIGH COURT QF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice B. R. Saxvhny and Mr. Justice 

Abdul Qayoont. 

MAMA KALU and others versus Lala G03IND SAHAI. 

First Civil Appeal No. 4 of 1992. 

Srinagar, 25th Har 1993. 

Execution of decree—\Vhen executing court may go be¬ 
hind a decree—When a decree a nullity . 

Appeal against order of the Senior Subordinate Judge, 
Srinagar, dated 5th Katik 1992. J b 

Mr. A. R , Oswal , Advocate. 

Govind Sahai , in person. 

Judgment. 

* the ® xecut,ng c °u rt an objection was taken that the 
court should not proceed with the execution of the decree 
because he decree was ambiguous and not capable of execu 

tion The court however found that there was no ambiguitv 

in the decree and recorded what it understood it to mean 7 
adding that there was no absolute necessity that the amount 
of mortgage money and interest should have been calculated 
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and specified in the decree as this can be ascertained on a 
perusal of the judgment. 

In the appeal however the learned advocate argued that 

where a decree is a nullity it cannot be executed. This is a 

sound proposition to take up. In support of it the learned 

u^ at f, qU ° ted three authorities. A full Bench ruling of 
t e Oudh Chief Court in Ram Narain and others v. Bala 
Suraj Narain reported as A. I. R. 1934 Oudh page 75. An- 
other hull Bench ruling is of the same court in Sheo Behari 
Lai v. Markand Singh and others reported as A. /. R. 1935 
Oudh page 358. The third authority was a judgment of their 
Lordships of the Privy Council in Jnandera Mohan Bhaduri 
and another v. Rabindra Nath Chakravarty reported as A. I. 
R. 1933 Privy Council page 61. 

The second proposition enunciated by the learned advo¬ 
cate was that a suit of the type instituted by the plaintiff in 
which the decree sought to be executed was obtained was not 
competent and in support of it he drew attention to the 
ruling in Venkatasanu and another v. Subramanya reported 
as I. L. R. 11 Madras page 88 

There can be no doubt that where a decree passed by the 
court is a nullity there is nothing to execute. The decree is 
merely nothing and no notice can be taken of it by any court 
although it is not formally set aside. An illustration of this is 
furnished by the Privy Council ruling referred to above 
wherein their Lordships pointed out that there is no provision 
in the British Indian Arbitration Act for making a decree on an 
award such as is contained in Schedule II para. 21 of the 
Code of Civil Procedure and if such a decree is made it is 
without jurisdiction and therefore a nullity. It is an award 
filed in court which is enforcible under the Act as if it were a 
decree by the court. In other words the court has no jurisdic¬ 
tion whatsoever to pass a decree in a matter governed by the 
provisions of the British Indian Arbitration Act and therefore 
this decree was void ab initio and even though existing must 
be entirely ignored by any court before which it is produced 
for the purposes of being executed. Likewise in Raninarian's 
case cited above the decree sought to be executed was passed 
by a Munsiff who was not competent to pass it because he did 
not possess the necessary pecuniary powers and also because 
he lacked in inherent jurisdiction inasmuch as the so-called 
preliminary decree had been passed by the Subordinate Judge 
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and the case had never been transferred to the MunsifPs court 


and further because the compromise decree was in fact a final 
decree which had completely decided the suit. The decree of 
the Munsiff was a nullity and therefore the executing court 
could go into the question of its validity and finding that there 
was a lack of inherent jurisdiction refuse to execute it. The 
judgmentof the court in Sheo Behari Lai’s case is very inter¬ 
esting. The learned Judges while holding that an executing 
court can refuse to execute a decree on the ground of its 
being a nullity in the sense of its not being a decree at all in 
the eye of law for want of inherent jurisdiction to pass it or 
for any other reason, go on to hold that in the case before 
them there was no question of want of jurisdiction or of the 
decree being a nullity because the defect was no more than 
one of irregular exercise or improper assumption of jurisdic¬ 
tion. In such cases persons concerned may have their proper 
remedies by means of proper proceedings against the irregular¬ 
ity complained of but cannot treat the decree as a nullity. 

The law seems to be well settled now and there can be 

no question that such a general proposition as that an execut¬ 
ing court cannot go behind the decree cannot be accepted 
unless to it is added the proviso that there exists a valid decree. 
On the other hand the executing court must refuse to execute 
the decree where on the face of it it finds that the decree is no 
decree in law at all. Such would be the case where the court 
passing the decree absolutely lacked the inherent jurisdiction 
either because it had no jurisdiction pecuniary or territorial 
or in respect of judgment-debtor’s person to pass a decree 
The executing court however cannot sit as a court of appeal and 

decide that jurisdiction was exercised in an irregular and 
illegal manner. 


In the present case it has been assumed by the learned 
advocate that the plaintiff’s suit was for foreclosure because 

thPiJTtiff c ° n ditmnal sale in the deed of mortgage on which 
the plaintiff relied. This cannot be accepted On the other 
hand it is recorded in the judgment of a Division Bench of 
this court passed on 22nd Sawan 1991 that “The suit was to 
recover possession of new property on the properly mortgaged 
being acquired by the Government”. It is a decree parsed 
upon this judgment that is being executed. It is therefore 
plain that the case reported in I.L.R. 11 Mad. SS has no bear- 
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ing on the facts of this case. It was open to the judgment- 
debtor to make over possession of immoveable property speci¬ 
fied in the decree to the decree-holder and to pay compensa¬ 
tion as ordered in the decree to the mortgagee and then of 
course there would be nothing to execute in the decree. Not 
having adopted that course he is being proceeded with in the 
manner provided in section 73 of the British Indian Transfer 
of Property Act—a provision not codified in the State yet. 

The appeal fails and is dismissed with costs. 


it T , rr „ 38 P L R„ J & K . 74 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejore Sir B.J. Dalai. Kt ., Chief Justice and Mr. Justice 

Abdul Qayoom. 

Kotin KHIZAR SHEIKH versus 1. AKBAR MIR. 

A LI SHEIKH through 2. AHMAD MIR, 

ABDUL HAMID 3. ABDULLAH MIR, 


BOTH MINORS UNDER THE 
GUARDIANSHIP OF 

AKBAR MIR. 

First Civil Appeal No. 55 of 1993. 

Srinagar, the 20th July 1936/6th Sawan 1993. 

Civil Procedure Code , section dS, oj the State — Amend¬ 
ment thereof—The provisions of clause (i) (a) not fully 
operative till 1937 A. D.—Execution proceedings—Question 
of legal representative—Burden on decree-holder to prove 
that property in possession of alleged legal representative 
belonged to original judgment-debtor—Duty of Counsel not 
to dilate upon irrelevant matters—Danger to his own 
client of courts missing important points by such want of 
relevance. 

Appeal against the decree of Senior Sub-Judge, Srinagar, 
dated 1st Chet 1992. 

Pt. Sarvanand Koul, Vakil. 

L. Satya Pal , Vakil. 

Judgment. 

The decree-holder has appealed from an order of the 
executing court of Senior Subordinate Judge of Srinagar that 
the decree passed against one Mohammad Mir in J976 (on 
30th Katik 1976) cannot be executed against his son Sultan’s 
son Akbar. Under the provisions of Section 48 (1) (a) ot 
the Code of Civil Procedure, Regulation No. X of 1977, 
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execution of such a decree would be time barred. Subse¬ 
quently however in 1952 an amendment was notified to Sri 
Pratap Jammu and Kashmir Laws Consolidation Regulation 
No. IV of 1977, according to which it was directed that twelve 
years were to run not from the date of the decree but from 
the date of that amendment. The amendment was made on 
7th September 1925 so it will bar full operation of the 
provisions of section 4S (1) (a) until 7th September 1937, in 
this State. 

We are concerned only with the case of Akbar. The 
judgment of the trial court is based on misapprehension. 
The trial court calls Akbar “Yakjadi” of Moh’d Mir. 
Akbar is really son’s son of Moh’d Mir which the trial court 
lailed to understand. Akbar is as much a legal representative 
of Moh’d Mir as Ahmad and Abdullah. It is true that no 


decree was passed against Sultan, father of Akbar but the 
question will still remain whether Akbar inherited any property 
from Moh’d Mir. It is argued that Sultan and \/Az Mir 
predeceased Moh’d Mir and that on the death of Moh’d Mir, 
Akbar, Ahmad and Abdulla succeeded to the property of 
Moh d Mir. If so any property in the possession of Akbar 
which he inherited from Moh’d Mir is certainly liable to be 
attached in the decree against Moh’d Mir of 1976. 

> he real question to decide is whether the property of 

Akbar which was attached in execution of the decree was 
inherited by Akbar from Moh’d Mir or not. It will be the 
duty of the decree-holder to prove that the property which 
attaches is the property which once belonged to Moh’d Mir. 

We set aside the order of the executing court removing 
the attachment of Akbar’s property and direct that the attach¬ 
ment which was withdrawn shall be re-imposed. The court 
will then try the case on the merits and give the decree- 
older an opportunity to prove that the property attached was 
inherited by Akbar from Moh’d Mir. If this is the case the 

property is certainly liable to sale in execution of the 
decree. If this proof is not 'forthcoming and the property 
is proved to be self-acquired property of Akbar or inherited 
by him or received by him from some person other than Moh’d 
Mir then the property will be released. Costs here and 
heretofore will abide the result. 

We again desire to issue warning to advocates who 
practice in this court on indulgence having obtained no law 
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degree. Again in this court the counsel for the respondents 
tamed a great deal which was absolute nonsense and in no way 
appurtenant to the point at issue. He discussed at length 
low the previous petitions were dismissed through absence of 
ie decree-holder. He had not sufficient knowledge of law 
that that point will be relevant only as bar of limitation 
o put forward the plea that the former applications could 
not be considered as saving limitation of 3 years. He had not 
the remotest idea of such a defence and had no knowledge that 
such a defence could be made. He simply rambled on without 
aim and without knowledge to cause some sort of impression 
on the Bench. This matter is not only irritating but does 
great harm to the party and to the court because by reason of 
6uch nonsensical arguments the court’s mind may be deflected 
and it may overlook some reasonable defence or point mixed 
up with such arguments of no consequence. 

A copy of this judgment shall be sent to the Secretaries 
of both the Bar Associations. 


38 P L R J & K 76 

HIGH COURT OF JUDICATURE,'jAMMU & KASHMIR. 

Before Sir B ../. Dalai, Kt., Chief Justicc. 
MOHAMMAD DAR versus STATE. 

Criminal Revision No. 87 1993. « 

Srinagar, 11th June 1936. 

Criminal Procedure Code Section 109—Unable to give 
satisfactory account of himself—Circumstances amount to this 
inability. 

Revision against the order of Sessions Judge, Srinagar, 
dated 27th Baisakh 1993. 


Order. 

I had doubts about the correctn?ss of the binding over 
order so I requested the learned Goverment Advocate to 
study the case and put it up before me. I now understand 
that the man was a resident of Pulwama and was caught in 
Srinagar. My impression was not correct that he was caught 
at the place where he resided. Pulwama is several miles away 
from Srinagar. He was seen at night coming out of the house 
of a man who is under Police surveillance and when accosted 
he covered up his face. He did not give a satisfactory 
account of himself meaning that he did not explain why at 
that particular hour he happened to be at that particular place 
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far away from bis home. A bunch of Ireyswas foundmtus 

possession so the suspicion is str ^ C se 1 am 

that particular place w.th an .nnocent purp.ase 
satisfied that the case comes under clause : d 

,09 that the applicant ": ;f". f CM ^ l e ' 2L„ed Government 
satisfactory account of himself. II . . t 

Advocate has quoted the following: Ka'ings wh>ch ar - 
point .-53 Calcutta 34a and 192a Calcutta 610. this 

The applicant was rightly bound over and l dismiss 

application. 


HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Sir B. J. Dalai, Kt ., Chief Justice. 
GHULAM HUSSAINS’ versus STATE, 

SHUKRU, 

Second Criminal Appeals Nos. 208, 209, 210 of 1 J93. 

Srinagar, the 20th Har 1993/3rd July 1936. 

Imprisonment in default of fine — Proviso to Section oSo 
Criminal Procedure Code to be borne in mind Imprisonment 
in default should he substantial to induce the convicted 
person to pay fine in preference to undergoing imprison- 
rment in default. 

/ Appeal against the orders of Sessions Judge, Jammu, 

> dated 31st Baisakh 1993. 

\ Orpipr 


This case of house breaking is very clearly established. 
Ghulam Hussain was actually recognized and stolen property 
was recovered soon after the theft from the other two 
appellants. The appellants beat the inmates and were separately 
charged of the offence of causing hint. The better course 
would have been to impose a heavy sentence lor the main 
offence of house breaking which has not been done in this 
case. All the appellants have been rightly held to be guilty. 
The sentences passed on them are lenient and these appeals 
are dismissed. 

This learned Sessions Judge has a peculiar habit of 
interfering in minor matters with the judgment and the 
sentence of the trial court. In this case he altered the 
imprisonment in default of payment of Ks. 15 of four months 
to fifteen days. 
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of course^ wfth^ l° f ■'?" a f 1 c ge term of imprisonment 
necessary Oh , J ,m ' ts of Section 65 R. P. C. is 
proviso to S P ?ti w y m e Sessions Judge is not aware of the 
When o jS ,OI l ° t ^ le Code of Criminal Procedure 

payment P of S fin^ h > S Under " g ° ne im P risonm ent in default of 
fine from hirrAfV 1S practically impossible to recover the 

of the Code o/r WardS -, £ nde l the P^'iso to Section 386 
special f Cnminal Proce dure the court must record 

recover the T writ »« if ifc insiders it necessary to 

been under-onT after ,f he im pnsonment in default has 

cases in wr i 'u There will not possibly be one per cent. 

It is incumhp the ^ ourtcouldrecord any such special reasons. 

pavLnt S K h u u" 5 / hat thG seritence in default of 

person mav h / SUCh a nature that the accused 

under ZJZtK ^ ,nduced , to P a >' tl»ss» fine in preference to 
fe> oi n e a long term of imprisonment. 

higi-i court of judicature; jammu&kashmir: 

n ,, .. f\ e fore Mr. Justice B. R. Sawhny. > 

VR. Li. u. CHUDDA versus Messrs. BENNET COLE- 

MAN & CO., 

M MAN S ‘<sfcO NET COLE ' versus Dr - B - D - CHUDDA. 

Civil Revision No. 1 of 1992 and 
Civil Revision No. 83 of 1992. 

Srinagar, 23rd Jeth 1993. 

L he alleged communication of revocation of a contract is 
not effective against the person to whom it is alleged to have 
been made unless and until it is proved to have come to his 

knowledge. 

Civil revision against the decree of Small Cause Court, 
Srinagar, dated 2nd Assuj 1992. 

Mr. A. N. Kak , Advocate. 

Mr. A. N. R/ian, Vakil. 

JUDG MENT. 

This is a claim by Messrs. Bennet Coleman & 0\, Ltd., 
of Bombay, owners of the paper called “The Illustrated 
Weekly of India’ published irom Bombay. The claim is 
for the recovery of Rs. 180. The amount is made up of 
three items. The charge for nine insertions of a certain 


' 
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advertisement at Rs. 16 per advertisement is Rs. 144 and 
the balance is for interest at 12 per cent, per annum and for 
monies spent on correspondence and notice charges. The 
defendant Dr. B. D. Chhuda denied the claim in toto. He 
admitted having placed the advertisement to be published 
in the paper with the plaintiffs but is not aware whether 

i^ e u m »? er "IP ub,ished or not subsequent to the issue of 
15th May 1932 which is the first issue containing the 
advertisement As regards this particular advertisement 
he maintains that he is not liable as the words “Men” and 

» OIT ? en , wei ? not . P r ' nte d according to his instructions 
and that he brought this fact to the notice of the 

ainnffs. He pleads that on 20th May 1932 he cancelled 

therefore If ^ v J*' r gram sent to the Pontiffs and 

Idffu n °u labe for an y subsequent publication of 
advertisement that may have been made 

cation h fnrfn tlffS ?r e(1 , that the y received any communi- 

three letters ch" 18 ' ° rder and P ut in evidence two or 

,three^etters showing that such could not have been the case. 

• Causes at Srinff 5 ,nS 5 tu {? d , before die court of Small 
’ claim fer the h ^ learned J ud ge disallowed the 

/mentioned nublift' ^ advert,sements in which the afore- 

} bold type according^ thfdesirf ofX^d f" , SU f cien , t, y 

; allowed the plaintiffs Rs 96 for c' defendant and it 

sari™, “r, 

of the decretal amount A-ainst* th'i’^T ^ ^ reallsation 
submitted applications in revision deC> ' ee Part,eS have 

advocatedrlS t learned 

plaintiffs should be thrown out ^ th / U the P et,t,on of the 
barred by time in the sense that h! ! lmine . because it is 
within the ordinary period c in f r°m being presented 

■> 1 nod u 90 days which .s generally 
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regarded as the time during which an application in revision 
should be submitted, though it is not prescribed by statute, 
even the application for a copy of the judgment and decree of 
the trial court was not made until 27th Chet 1992 while 
the judgment was pronounced more than six months earlier on 
22nd Assnj 1992. I sent for the application for a copy of the 
decree filed by the plaintiffs’ Vakil and I find that this 
was submitted on 28th Maghar 1992. The argument therefore 
loses a great deal of its force as this date is well 
within three months of the period from the date of the 
decision of the suit. The objection is over-ruled. 

The learned Judge of the Small Causes Court rightly 
records in his judgment that there are three points re¬ 
quiring decision in the suit. With the first of these 
we are not now concerned because it is not disputed and it 
has been satisfactorily proved that the advertisement was 
printed in nine issues of the paper as was alleged by 
the plaintiffs. The second point is whether these inser¬ 
tions were executed in accordance with the instructions 
of the defendant. It appears that the defendant drafted out' 
what he wanted to be printed and along with it sent a 
cutting from some publication to assist the plaintiffs to 
print the matter as an advertisement. The Company 
refused to do so but suggested what they were able to print. 
This draft is on the file of the trial court and this was 
approved by the defendant on 25th April 1932. The defendant 
was so pleased with the draft that in his letter of even 
date to the plaintifis he wrote “1 thank you for your letter 
of 29th April enclosing revised copy of my advertisement, 
which I very highly approve”. It should however be noted 
that on the margin occur the words “Men” and “Women . 
Against these two words the defendant put the words “Bold 
in pencil. This can only mean that he was not satisfied with 
the print of the type-writing machine with which the copy was 
printed and sent for his approval. He wanted these two words 
“Men” and “Women” to appear in bolder type. It should 
however in fairness to him be added that in his letter of 2oth 
April 1932 he added that these two words should be composed 
in the same bold type as per specimen cutting sent along with 
his letter of the 14th instant. Curiously enough neither 
the plaintiffs nor the defendant have produced the original 
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or another copv of that cutting. It is therefore not 
possible to decide whether or not the type in which these 
two words were printed in the issue of 15th May 1932 
and in two subsequent issues were the same as that 
in which the cutting sent along with the order as a speci¬ 
men was printed. There can however lie no doubt that the 
defendant was anxious that these words should appear in 
bolder type in order to use his words “to attract 
attention.’’ Thereafter the defendant savs that lie sent 
another letter on 17th May 1932 but the plaintilfs do not 
admit the receipt of this communication. It is certain 
that some sort of communication must have reached tlie 
plaintiffs after 15th May 1932 <»nd before 12th June 1932 
because in the issue appearing on the last mentioned date 
these two words appear in bolder type. The plaintiffs 
are unable to explain how in this instance this change in 
type was made but their counsel admits that this must 
have been at the desire of the person advertising the notice. 

I am inclined to the belief th it the letter of 17th May 1932 
is very probably that communication which the plaintiffs 
Received. If this document had been subsequently manufac- 
.tured it would, to my thinking have been worded quite 
differently. I have carefully perused its contents and 
JI found that they contain just what one would expect to be 
the communication from a person of the type of the defendant 
X who was dissatisfied with the appearance of the advertisement 

c 15th may be added that the 

defendant enclosed another cutting from the advertisement 
which he had sent as a specimen with his original order and 
there is neither a threat to refuse to pay for the advertisement 
of 15th May nor is there any intimation of cancelling the order 
if the request is not complied with. The letter on the other 
hand is persuasive and slightly argumentative because the 
defendant draws attention of the plaintiffs to the facts that in 
his opinion there is plenty of space, presumably paid for, and 
the bold letters like the specimen can therefore he employed 
m which case the advertisement according to the defendant 
would attract attention. It ends with a request “Will 
you please now do the needful and oblige. Moreover 

send n0t thC voucher c "l>y. Will vou please 

end the vouchers every week regularly and oblige” 

After this the defendant says that on 19th M ty that is 


/ 
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"o days subsequent to the writing of the last mentioned 
? ter * ie sent a reply-paid telegram to the plaintiffs 
rawing attention to the fact that the advertisement 
punted in the issue of 15th May was without display and 
against the instructions given in* the letter of 25th April. 

his should be rectified or the order cancelled. The 
leceipt of this telegram is not admitted by the plaintiffs. 

• oxt day another telegram was sent cancelling the advertise¬ 
ment ordered on 25th April. The receipt of this telegram 
has not been admitted. 

This paper is published on Sundays and 15th of May 
was a Sunday. After writing on 17th May which was a Tues¬ 
day and which letter in the ordinary course would 
reach Bombay on 20th or 21st May there does not appear 
to have been any occasion to send a telegram worded as 
above on 19th May. As stated above the letter of 17th May 
was more in a nature of a persuasion than a threat; while 
the telegram of 17th May demands rectification of an error 
or cancellation of the order. On the following day the' 
order is cancelled by a telegram. The defendant, there js 
enough evidence on the record to snow, is not ~ man 
unaccustomed with advertising in news papers and it could 
hardly be expected by him that the letter of 17th May would 
bear fruit even before it reached Bombay and therefore th 
telegram of 19th May becomes unintelligible. Then ther 
is indescent haste in the following telegram alleged to have 
been sent next day. In any case the mere sending oCr 
telegram is not enough, for the cancellation of the contract 
must come to the notice of the opposite party before it caiv 
be effective. There is no evidence on.record to show that 
these telegrams were received by the plair tiffs. 1 agree with 
the trial court in holding that it is difficult to believe that a 
paper like the paper in question or a company like the 
plaintiffs’ in question would continue publishing an advertise¬ 
ment if as a matter of fact it had been brought to their notice 
that its publication had been stopped by the person who 
desired that it should be published. This is not all. There 
is a letter of 9th July 1932 by the defendant to the plaintiffs. 
The defendant admits his ?signature but repudiates the 
letter and tells an absurd story. He says he had to go away 
somewhere and he left certain printed forms s gned at the foot 
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for communications to be made in his absence. If I believed 
this story even then I would hold him responsible for the 
contents of the communication. He deliberately plays witn 
fire and then complains that he is burnt. In I act the expla¬ 
nation is so fallacious that no man with any reputation to lose 
w’ould ever come forward with it. I firmly believe that the 
ex-planation is false. I have seen every typer! letter on the 
defendant’s printed forms that is on the hie; whether it has 
any bearing on the matter in issue or not and l have shown 
every such letter to the advocate for the defendant. In every 
such letter 1 find that there is a mannerism and a characteristic 
of the signature of the defendant and that is th.it a part ot 
his name he always writes over the words in type “Yours 
faithfully”. 1 find that such is the case with the letter in 
question. Further it seems to me that the letters C and H 
of “Chudda” are written over the typed letters “llv” of 
“faithfully”. It has rightly been observed by the learned 
Judge deciding the case that there is intrinsic proof that this 
letter was not drafted by a friend who had retired from 
Government service because there is stated in it “I find 
from others experiences as well, that your olfice pays no heed 
to the instructions of your customers”. This letter concludes 
with an intimation that the defendant would be glad to 
continue to be an advertiser if he is treated fairly and if 
his instructions are complied with. Not only this, but there 
is a definite proposal tint the advertisement should appear, 
at a certain page or part of the paper and should be charged 
for at a certain rate. It is idle to urge that any casual visitor 
or a friend who was not aware of the previous correspondence 
drafted this letter. In fact in the letter itself there is a 
reference made to the details of two previous letters i. e. (1) 
the plaintiffs’ letter VXS of 9th December 1 ( HI, and the 
defendants letter 384 of 16th December 1931. If refe rence 
could be made to the correspondence that took place in the 
December of the previous year it is idle to state that no heed 
was paid to such important telegram that were sent only about 
six weeks earlier. I therefore agree with the trial court in 
holding that the cancellation of the order is not proved. 

As the plaintiff has not proved that the publication of 
three advertisements in the paper <>f l 5th May, 22nd Mav was 
according to the order placed by the defendant, I think the 
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much HaS on , the whole taken a correct view. It is 

original order ^ the , pIaintiff lias not produced the 

W r 1 , an >; r ‘\ te the cutting that was sent along 

in which t , Cn, 'lK ! ? tb f court to decide how far the type 

n winch the words “Men” and “Women” in the first threp 
thaTcuam- SP 0 n A e(1 ° r f d , no , 1 corres Pond with the type in 

th It snme^ r ' rema | ke d above it is practically admitted 

defend Inf t CO ™ mu " lcatl ™ must have been made by the 

beinS re P ^ which resulted in these two words 

Ru thT? d ,n m ° re su| table type in the latter insertions. 

circuml, mm ;, mCat, ° n is not forthcoming. In these 
not se(J U T 1,1 * be . exercise of revis.ona! jurisdiction I do 

different fr" o ' ’r J . ust,fie<l in arr 'ving at a conclusion 

" J/ that of the trial court Though it must be 

has hadThe ° f the findin S is that the defendant 

the va i, 1P r C f ? ebt °f these three advertisements, whatever 

for them. ° ^ may be ’ without P a y in g a single pie 

What has be r n recorded above it follows that the 
has f 1 l f ‘ lllIst pa y f° r the subsequent insertions as he, 1 * 
bar) U ‘° P^e that these were published although he' 
h °pped their publication. It may be remarked in passing 
tu i f l no leason has been suggested by the advocate for 
.• C 1 en dunt as to why a paper of this type and the reputa- . 

, 11 S !° U d pers ‘ st "i publishing advertisement when it knew V 
a the person desiring their publication did not want 
1Cm ~7 t * le Published and therefore would not pay for them. ' 
I here are other reasons which all point to the cancella- 
1,0,1 7 °rder never corning to the notice of the plaintiff's 
or indeed as having been made at all. There is a letter 
"t the son of the defendant from Lahore. This was sent in the 
month of March 1933. In this again no reference was made 
to the cancellation of the order and the old complaint is 
repeated that it was the plaintiffs’ fault as they did not 
comply with the instructions of the defendant in setting up 
the advertisement. 

The learned advocate draws attention to the delay of 
nearly two years made in instituting the suit. This is 
explained by the Vakil for the plaintiff’s by submitting 
that there was correspondence with the defendant which the 
later had dare to denv in its entirety. He never acknowledged 
the receipt of any bill or letter. I agree with the Vakil in 



Vol. XXXVIII —1936.] Jammu and Kashmir. 


85 


thinking that it is difficult to believe that the plaintiffs 
made no demands for the payment of the bill at all. Again the 
Vakil urged that the plaintiffs are not fond of litigation as 
such a course is not considered to be conducive to the welfare 
of the company. 

I dismiss the application of the defendant with costs. I 
allow the application of the plaintiffs and direct that the 
interest on the sum decreed at the rate decreed by the court 
below shall commence from the date exactly three months sub- 
sequent to the last publication of the advertisement and that it 
shall continue until the payment of the amount. The plaintiffs 
will get no costs of their petition. 


HIGH COURT OF JUDICAT U RE*'JAM MU & KASHMIR. 

Be/ore Sir B.J. Dalai , Kt., Chief Justice 
PRFM m ath and ^ r -Justice B. R. Saxchny. 

NATH KHIZAR BAT and KHALIQ 

_ . NAJJAR. 

Civil Revision No. 142 of 1992. 

Srinagar, 13 thy etli 1993. 

kind n7ri VaCa/ T S Sl0p al1 ins titutions—Institution of every 
dur^liZ,' ’ ex ‘ c “ u ° n ^Jication or miscellanea, J barred 

P™d e XttZZ? hls perwd 10 be ded “ cud «*»'««»* 

d,Jw\r H aT>992. ° rd6r ° f the DiSt ' iCt 

Mr. Shambu Nath Dhar , Vakil 
Mr Nanak Chattel, Vakil. 

x ,. . , Judgment. 

order of‘ S 2 3 r /^T'.99. mad v t0 , Bench by one of ™ by 

is whether an rnnlt f A V Sh ° rtly put the P oint in issue 

3W M 

application to execute a decree Hp I includes an 

sequent proceeding in the High Co^^hfTonUro'f 
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December, 1932 in which it was prayed that during the civil 
IOns option work may be allowed to continue for 

rWc ! d in , that refer ence. This was sanctioned. This 
j no mean ^at fresh applications to execute civil court 
?hTi ! !" USt or can be filed in this period. Like fresh suits 
j.i ” S ' tutlon of which is not permitted during the vacations 

i Ins l tutlon ^resh applications to execute civil court 
uecrees in our opinion is not permitted. 

nr<s*»TT»! IS *. s f ub ' Tll 5 te ^ tllat t,le present application be irs an end- 
ir ic K Ht °a ^ a gh 1991 on its reverse and that therefore 

* rred b-v,one day. But this is incorrect because on the 

of P rh^ a ffi* 1 ltse f t * lere ' s an endorsement in the hand-writing 
oincer authorised to receive petitions in red pencil which 

Mrrcrl lorn the application was presented before him on 19th 
Magh a991- and therefore the application is in time. 

f-B V t "? re * ore > set aside the order passed and direct that 
cne application is not barred by time and shall be dealt with 
according to law and on the merits. As the point was not 
rree trom difficulty we will direct that the parties will bear 
eir own costs of these proceedings. 

HIGH COURT OF J UDICATU RE, JAMMU & KASHMIR. 

Before Sir B. J. Dalai , Kt., Chief Justice, 

... an d Mr. Justice B. R. Sawhny. 

r a \ti AVD OThers versus GAN I and others 
UANI AND OTHERS versus AZIZ AND OTHERS. 

U Jst a ppeal No. 5 and Pauper appeal No 3 of 1992 and 1993. 
Srinagar. 3rd Har 1993/16th June 1936. 

Customary law — Position of khananashin daughter — 
realed as a son to succeed to father's property—Customary 
a<.v does not give her any further rights as if she were a 
mate Could not succeed to brother’s estate like a brother. 

Appeal against the decree of Senior Subordinate Judge, 
Srinagar, dated 18th Bhadon , 1992. 

Mr. Sundar Bui Advocate. 

Mr. Chandara Pandit , Advocate. 

Judgment. 

•The dispute relates to the succession to the property of 
one Moh’d Beg. He had a sister Mst. Fati the mother of the 
plaintiffs and the father of Mst. Fati an 1 Moh’d Beg was one 
Gaffar. What the trial court held was that Mst. Fati was a 
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Khana Nashin daughter and for that reason she was entitled 
to half share of Gaffar. On the death of Moh’d Beg, Mst. 
Fati was not entitled to Moh’d Beg’s half share which reverted 
to the male collaterals of Gaffar i. e., the defendants. For 
this reason the trial court passed a decree in favour of the 
plaintiffs for £ of property of Gaffar. Both the parties have 
appealed. The appeal of Mst. Fati’s childern, the plaintiffs, can¬ 
not succeed, According to the customary law Mst. Fati as 
Khana Nashin daughter would be entitled to succeed as an 
equal to a son till the property of Gaffar but according to 
the same custom irv 1 iw she is not entitled to succeed to 
the propjrty of her brother Moh’d Beg. The learned Counsel 
who appeared on behalf of the plaintiffs argued that we can 
go a step further and treat Mst. Fati as a son and in that 
way he argued that her children succeeded to the property of 
Moh'd Beg. In customary law no deduction can be drawn 
and the law is to be followed exactly according to the 
dictates of that law. Mst. Fati was treated as a son to suc¬ 
ceed to Gaffar's property but cannot be treated as a male to 
succeed to Moh’d Beg’s property. The plaintiffs have suc¬ 
ceeded to £ of the property and they have got as much as 

they were entitled to. For this reason the plaintiffs appeal is 
dismissed. 


As regards the appeal of the defendants the question was 
raised that Mst. Fati was not a Khana Nashin daughter. 
The counsel on behalf of the defendants himself read a state¬ 
ment of Mst. Fati’s husband Ramzan made at the time of 
the death of Gaffar that Ramzan was Khana Nashin Damad 
(son-in-law). It is clear therefore that a claim was made at 
the time of the death of Gaffar that Mst. Fati was a Khana 
Nashin daughter. It is true.that the name of Mst. Fati was not 
entered in the village records but Ramzan himself was 
v ar arah on behalf of Moh’d Beg and he was running the 
whole cultivation. So Mst. Fati may not have cared to get 

hM R lteied j As Ramzan was managing the property 
of Moh d Beg and no question of limitation arises. We hold 

Gaflarto n; the C °pTaimif S f s ': 0rreCt “ * ° f lhe propert - v of 


Another objection was made by the defendants appellants 
t leir appeal that in the decree entire costs were thrown on 
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them though in the judgment of the trial court only half costs 
are given against them. So far the decree shall be amended. 
• f this court both parties shall bear their own costs. An 
information will be sent to the Governor to recover the full 

court-fees from the plaintiffs both of the trial court and of 
this court. 


TTTr-TT rAnn-r 38 P. L R . J. & K F8 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Sir B.J. Dalai , Kt., Chief Justice, 
and Mr. Justice Abdul Oayoom. 
c t \ SINGH versus HARBANS LAL and 2 others 

S. JASWANT SINGH versus HARBANS LALand3others. 

Civil 1st appeal Nos. 47 and 48 of 1993. 

15th June 1936/2nd Har 1993. 

The value of the subject-matter of a suit must be its 
valuation at the time of its institution and the amount or 
value of the sttbj ect-matter as fixed in the plaint should deter¬ 
mine the court to which the appeal lies. 

39 Indian Cases 439; 122 Indian Cases 66; 16 Allahabad 
286 ; and 33 Allahabad 97 ; followed. 

Appeal against the decree of City Munsift, Srinagar, dated 
31st Bliadon, 1992. 

Messrs. Sundar Lai and Satya Pal. 

Mr. Amar Nath Kak. 

Judgment. 


These are two appeals against the decree passed by the 
City Munsiff, Srinagar. The first objection urged by the res- 
pondant s Counsel is that as the value of the subject-matter 
of the suit as given in the plaint was only Rs. 200 these ap¬ 
peals shall lie to the District Court and not to this Court and 
in support of this contention he has cited the following 
rulings:— 39 Indian Cases 439 ; 122 Indian Cases 66; 16 
Allahabad 286 and 33 Allahabad 97. 

39 Indian Cases 439 is a ruling of a Full Benh of the 
Madras High Court and 122 Indian Cases 66 is a ruling of 
the Bombay High Court. The view taken by the Madras 
High Court is that the value of the subject-matter of a suit 
must be its valuation at the time of its institution, and the 
amount or value of the subject-matter as fixed in the plaint 
should determine the Court to which the appeal lies. The 
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same view has been taken by the Bombay and Allahabad 
High Courts in the rulings quoted above. The Lahore High 
Court has however taken a contrary view in the judgment 
reported as 1933 Lahore 568. According to Section 34 of the 
Civil Courts Regulation of 1977 an appeal from a decree or 
order of a Munsiff must lie to the District Judge. 

After considering the various authorities bearing on the 
subject, we are inclined to agree with the view taken by the 
Madras High Court in 39 Indian Cases 439 and we therefore 
think that the present appeals should be heard by the District 
Court and not by this Court. 

It is contended by the appellant’s Counsel that in the 
present case the Munsiff Srinagar should not have passed 
a decree which was beyond his pecuniary jurisdiction and 
should have transferred the case to some other court for dis¬ 
posal. In view of the circumstances of this case, we do not 
agree with this view. The suit was one for settlement of 
accounts and as the preliminary decree had already been passed 
bv the Munsiff it would not have been proper for him to 
transfer the case to some other court at a very late stage 

after the case had dragged on in that court for about five 

vears. 

• 

We direct that both these appeals shall be returned to 
the appellants for presentation in the court of the District 
Judge Kashmir. No order as to costs in this court. 


HIGH COURT OF JUDICATURE, JAMM U &KASHM1R. 

Before Sir B.J. Dalai , Kt. Chief Justice, 
and Mr. Justice B. R. Sawhney. 
MOHI-UD-DIN versus THAKUR RAIN A and others. 

Civil 2nd appeal No. 122 of 1993. 

, . Srinagar, the 31st Bhadon 1993. 

_ order 21 rule 63 on failure of plaintiff in ex¬ 

ecution department—Question of burden of prooJ—Law on the 

suaject examined—Cricumstances as much as direct evidence 
may prove fraud. 

dated 20* H 8 a M 9 93 the deC ' ee of Dis,nct J ud S e ' K »*mu, 


Mr. A. R. Oswald Advocate . 
Mr. A and I*aU Advocate. 
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Judgment. 

Mohi-ud-Din appellant was unsuccessful in his objections 
to the attachment and sale of the property in dispute in the 
execution of the decree. He filed a statutory suit for a decla¬ 
ration that the* suit property is not liable to attachment and 
sale in the execution of the said decree. His suit was dis¬ 
missed by the trial court of Subordinate Judge Srinagar and 
this decree of dismissal of the suit was upheld by the learned 
District Judge Kashmir. 

1 here is a concurrent finding of facts of the two lower 
courts that the sale effected in favour of the plaintiff on 3rd 
Har 1986 ». e. 14 days prior to the institution of the suit 
which event took place on 17th Har 19S6 was a fictitious 
-ale and that it failed to convey the property to him. 

I he learned advocate for the appellant urges that the 
lower courts have gone wrong in placing the burden of proof 
on the plaintiff and that therefore this court must for itself 
weigh the evidence and come to an independent conclusion. 
The authority cited for this proposition is a judgment of their 
lordships of the Privy Council reported as A. I. R. 1929 P. 
C ., 13. Very properly their lordships pointed out that in that 
case the courts below were wrong in throwing the onus upon 
the defendant of proving that the properties he claimed were his 
own, instead of placing it as it should be upon the plaintiff. 
Another case cited by the learned advocate however is more 
to tlie point and that is a judgment of their lordships of the 
Privy Council reported as A. /. R. 1927 P. C. 237. Their 
Lordships have remarked that against ostensible owners of 
the property under a duly registered deed and a deed ol trans¬ 
fer. obviously the party claiming to attach that property for 
some body else’s debt, not their debt, but the debt of the 
original debtor must show that the sale was a fraudulent one 
and that could only be done in this case (there is no other 
evidence) by showing utter inadequacy of the consideration. 
Lastly the learned advocate referred to a judgment of their 
lordships of Allahabad High Court reported as 1933 Allaha¬ 
bad 19S. It has been pointed out in that case that in a suit 
under Order 21 rule 63 by an unsuccessful objector the onus 
cannot rest on the plaintiff ad infinitum but shifts according 
to the ordinary rules of evidence; and if the plaintiff establishes 
due execution ->f the sale-deed in his favour by a person who 
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was admittedly the owner of the property to which it relates, 
he should be deemed to have discharged the initial onus 
which lies upon him, and the burden of proof is then shifted 
on the defendant who must establish the benami character of 
such deed by showing that the consideration proceeded 
from the alleged owner or otherwise. 

In the present case the question of the passing of the 
buiden of onus appears to us to be almost of an academic 
nature. All the evidence produced and the important facts 
upon which the findings of the lower courts are based hardlv 
admit of any doubt. Mohi-ud-Din plaintiff and Mohi-ud-Din 
one of the vendors are married to own sisters of first cousins, 
l he sale took place 14 days prior to the institution of the 
• SU,t but , ln aJi Probability after the notice of demand of the 
amount due had been served upon the vendors defendants by 

is , P', aintlff decreeho »ders. The passing of the consideration 

evidrnr^ ° K e prOVed by bolh the lower courts. The oral 

evident een . en *' re *y disbelieved and the documentary 

d h book " r, lt doe \ not a PP ear to be reliable. The 

maluch ' 1 hT ln . * he ordinary course of the business 

entry with ree nH r 31 bd an ^ eS are strucl< therein and the 

been he H to he ^ P * SS ‘ ng Rs ‘ 8 °° in lhe lcd ^ er has 
this eliJ 3 s P unfus one. When one bears in mind 

tibly col e es Ce to a t S h l e°r ? aSSing ° f Rs - 20 °0 one almost irresis- 

aMT. correct decision" ^ ,h * have 

Of T^'Ea respondent d,smisspd "' ith «« favour 

HIG “ & KAS H“‘«- 

Mr ' i 4 A, ,” Clne f J“ st ‘ce and 

Sheikh KARIM'BAKHW 

pkopk.etor of Firm Ver *“* PUNJAB 

s h- ALI MOHAMMAD NATIONAL BANK 

MOHAMMED BAKHSH ^ 

‘V Son s 

Livil 1st appeal No. 70 of |gqt 
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to this State wilt apply Jally after 28th July 1937 — Quest tonof 
interest — In this State even before the passing of statutory 
limitation only half the principal may be allowed as interest. 

Appeal against the order of the District Judge Kashmir 
dated 15th Har 1993. 

Mr. Ahmad Yar. 

Mr . Similar I . al . 

Judgment. 

In Phagan )97u, a decree for Rs. 3639J-10-9 was passed 
against the judgment-debtors After some previous applica¬ 
tions for execution, the present application for execution was 
made by the decree-holder in Magh 1983. This application 
semained pending for a long time and by his order dated 15th 
Har 1993, the District Judge Kashmir directed the sale of 
the immovable property of the judgment-debtors by public 
auction. Against this order, the present appeal has been 
filed by one of the judgment-debtors. 

Three objections have been raised before us on behalf 
of the appellant. The first objection is that the present appli¬ 
cation for execution is time-barred according to section 48 of 
*»f the State Code of Civil Procedure. This objection ap¬ 
pears to have been made through some misunderstanding. 
According to the State Council Resolution No. 114 of 28th 
July 1925, section 48 of the State Code* of Civil Procedure 
has been modified and in regard to the decrees passed before 
the promulgation of the Code of Civil Procedure in Sambat 
1977, the period of limitation allowed is 12 years from 28th 
|ulv 1925. Thus the present application for execution is 
clearly within time. 

The second objection is that the decree could not be 
executed as it had been extinguished bv a compromise arrived 
at between the parties on I 5th Sawan 1972. This objection 
also is not tenable. We have examined the compromise deed 
and we do not think that the decree in Phagan 1970 was ex¬ 
tinguished by the compromise dated 15th Sawan 1972. The 
compromise merely prescribed the mode of payment of the 
decretal amount and did not affect the main decree in any 
other way. So the original decree stands. 

The third objection is that the amount of interest should 
not exceed half the amount of the decretal amount. It is 
represented that while the decree was only for Rs. 36391-10-9, 
a sum o^ about Rs. 46030 lias already been paid by the judg- 
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merit-debtors and the decree-holder has brought out the 
present execution fora further amount of Rs. 35000. In this 
connection, a reference has been m ide to the ruling of this 
court L ichh n m v. Parna'iau.l decided on 18th Baisakh 
19S3 and published on p ige 144 of the Punj ab Law Reporter 
(I am mu and Kishmir Rulings from S.imbat 1979 to 1991). 
We think there is force in this contention. In Sambat 1970 
when the present decree was passed, the law in force regard¬ 
ing the amount of interest which could be allowed was An 
daonaDim dzorkx embodied in Notification No. 34 of 23rd 
Chet 1947, and the interest in the present case would be 
allowed according to that rule. So we direct that the total 
amount of interest piyole by the ju lg neat-debtors would 
not exceed h df the amunt of the tot tl decretal amount. 
Pais pent shill be borne in mini by the executing court, 
whj will work out the account due accordingly. 

The appeal is accepted only to the extent indicated 
above. 

Parties shall bear their own costs in this court. 


38 P L R J. & K 93. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR- 

Before Sir B. J. Dalai , Kl ., Clue] Justice and Mr. Justice 

B. li. Sawhney. 

Pandit PREM NATH versus Pandit B1SHAMBER NATH 
(Dependant) -Appellant, NEHRU— (Plaintiff)— 

DINA NATH SHANGLU— 
(Defendant) — Respondents. 
Civil 2nd appeal No. 131 of 1993. 

„ Srinagar, 17th September 1936/2nd Assuj 1993. 
Subordinate courts should act as human beings — Neces- 
sary to look at J acts and circumstances and not only to baber 
evidence—An allegation false on the face of it must be check¬ 
ed by lum in experience and not by evidence 

A^StohBk&m. dCCree ° f D ' st “ ct J^e, Srinagar, 

appelUnL^* Smgh ' A(lvocate and P*ndU Gana Lai , for 

L. Sundar Lai , Advocate , for respondent. 
c .. Order. 

- ■ o g 
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two subordinate Courts ot experience should not have seen 
through this swindle. One Vishnath Dhar had adopted Dina 
Nath Dhar and had also a son born to him by the name of 
Prem Nath. After the death of \ ishkak, Dina Nath was not 
recognized and did not get his adopted father’s property and 
prepared to sue for partition. In this case it is accepted that 
Dina Nath was the adopted son and entitled to half the pro¬ 
perty of \ ishkak. Dina Nath is now dead. The suit was 
brought against his widow Mst. B«dri but she also died and 
Prem Nath was brought on the record as defendant. The 
original plaintiff was S'nanker Joo a petition-writer father of 
Bishember Nath who is the present plaintiff. It was said 
that Dina Nath Dhar entered into an agreement with Shanker 
Joo and Dina Nath Shanglu pro forma defendant in this case 
receiving Rs. 3500: Rs. 1000 from Shanker Joo and Rs. 2500 
trom Dina Nath Shanglu. This Rs. 1000 was payable to 
Shanker Joo’s son Bishember Nath who was a pleader 
at-the time to fight the case on behalf of Dinanath Dhar 
against Prem Nath The agreement was executed 
on 11th Poh 1Q7S and on that very date a 
Mukhtarnama was executed in favour of Bashember Nath 
From our experience we can definitely say that possibly with 
one exception even now 15 years later there is not one single 
Pleader, Vakil, or Advocate in the whole province of Kashmir 
who can command a sum ol a thousand rupees on the day a 
Mukhtarnama or Vakalatnama is executed in his favour. 
When it is said that Rs. 1000 was paid to Bashember Nath 
as fees and the arrangement was made on the very day he 
was engaged we definitely and positively say that it was a 
trick and a swindle. No sum of Rs. 100 was at all given to 
Bashember Nath and no consideration passed of Rs. 1000 
from his father Shanker Joo to Dina Nath Dhar. We repeat¬ 
edly asked Mr. Sunder Lai, an advocate of reputation here, 
who is also Government Pleader, whether in his life he ever 
received a fee of Rs. 1000 and he gave no reply. We asked 
him whether there exists any Advocate, Pleader or Vakil in 
the whole province of Kashmir with one possible exception 
who can even today with all his reputation could command 
such a fee on the day of engagement and he again kept silent. 
He feebly said that the litigation of partition lasted 1 1 years. 
This was a most inept remark when the fee is considered in 
circumstances when the litigation was starting. We cannot 
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possiblv uphold the perverse finding of the two subordinate 
courts/though it is a finding of fact, that this sum of Rs. 1000 
passed. No man of sense could believe it even if a 100 
witnesses in line came and deposed to such a happen- 
ing. 

The other sum of Rs. 750 is purely fictitious. It is said 
that Shanker Joo gave this sum to Dina Nath Shanglu and 
Dina Nath Shanglu advanced it to Dina Nath Dhar. Even if 
it were correct how can Shanker Joo’s succrsscr-in-interest 
can claim this sum from Dinanath Dhar whose successor-in- 
interest is Prem Nath defendant. The most glaring proof 
of fraud and trickery is that Dinanath Shanglu instituted no 
suit for the recovery of money though he is alleged to have 
advanced Rs 2500 including Rs. 750. 

The swindle and fraud are so glaring that we have not 
discussed the evidence in this case. If the evidence is 
examined it will be found in one place it is said that cash 
was given to Dinanath Dhar and in another place that the 
money was given by Shanker Joo to his son. 

We set aside the decrees cf both the subordinate courts 
and have not the slightest hesitation in dismissing the plainti¬ 
ff s suit with costs of all the courts pavable to Prem Nath 
Dhar. 


38 P L. R., J & K, 95 

HIGH COURT O F J UDIC AT U R E, J A M M U & KASH M1R. 

Before Sir B.J. Dalai, Kl ., Chief Justice and 
Mr. Justice B. R. Sawhney. 

ABDULLA JOO versus Bhai JHANDA SINGH 

AND OTHERS. 

Civil 1st appeal No. 37 of 1992. 

Srinagar, 23rd Sawan 1993. 

PrnZi ma ' ld “ lor y provisions of Order 21, rule 84 Civil 

with tint resulti "8 from non-compliance 

iii 16 The duty of an executing court to act 
equitably m informing parties. 

Appeal against the order of Senior Subordinate ludee 
Srinagar, dated 21st Magh 1992. Juage ’ 

Mr. Abdul A had, Vakil. 

Respondents in person 
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Judgment. 

It is laid do\' n in rule 84 of Order 21 of the Code of 
Civil Procedure that on every sale of immovable property the 
person declared to be the purchaser shall pay immediately 
after the said declaration a deposit of 25 per cent. In this 
case such a deposit should have been made on 27th Jeth i99 1 
but it was nevtr made at all. It is plain that if the mandatory 
provisions of the Code had been given effect to as indeed 
they ought this matter would not have been pending so long. 
There is a reason for this provision and that is to be found 
m the same rule where it is laid down that in default of such 
deposit the property shall be forthwith resold. So that the 
highest bidder not depositing the 25 per cent, of his bid with 
the officer or other person conducting the sale will only mean 
that the sale will continue generally speaking with the next 
lower bid and proceed thus avoiding any further delays 
involved in resale bv issue of a fresh proclamation etc. It is 
apparent that Abdulla Joo was not honest bidder because he 
never deposited the one-fourth of his bid and made all sorts 
of excuses to back out of the transaction. He was given 
several chances to pay this amount but he delayed in doing 
so with all sorts of excuses. On 19th Maghar 1992 the resale 
was finished in favour of one Brij Lai whose bid of Rs. 5,000 
was accepted and it was ordered that the appellant will make 
good the deficiency in the amount of the sale price between 
the first and the second sale. 

We are not impressed with the argument that Aziz Joo 
could not make an application as the bidder in the first sale 
was Abdulla Joo his father because by ordering that the de¬ 
ficiency be made good from the funds belonging to Abdulla 
Joo Aziz Joo the court admitted that both Abdulla Joo and 
Aziz Joo are liable as first purchasers. 

It is a grievance of the appellant that in the second sale 
he offered Rs. 4000 and he had requested that if higher bid 
is forthcoming he should'be informed presumably so that he 
may bid higher still He was not informed. The learned 
Subordinate Judge rightly records that the court was not 
bound to inform him There are however several things 
which the court is not bound to do but which it is eminentlv 
desirable that it should do. This is one of those matters- 
As the appellant was requested to make good the deficiency 
th it m iv occur in the bi ! that he had offered and which had 
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been accepted and the one that mav be forthcoming on the 
resale he was very much interested that the second sale 
should fetch as much as possible so that he may not have 
to pay anything if possible at all. We think he ought to be 
informed of the higher bid of Brij Lai amounting to Rs. 5000 
especia'ly when he had deposited 25 percent, of Rs. 4000 
which was his bid. The court could have required him to 
deposit necessary fees to send him a notice by post but should 
not have ignored his request in this manner. It would have 
been better still if the court had at the time of the postpon- 
ment of the sale, fixed another date and informed the appel¬ 
lant of it. We think it right in these circumstances to hold 
that the second sale was irregular and we set it aside. We 
direct the Subordinate Judge to fix a date and issue a proper 
proclamation intimating that the bid already offered is 
Ks. 5500 by the appellant and to start with this bid and to 
resell the property. If the deficiency has still to be made 
good after that S al e *s finished the appellant will be respon- 
hible for the same There shall be only one date and the sale 

Srinl«nr CO Th C d P , =rsonllly by the Subordinate Judge at 
Srinagar. The proclamation shall be published in the ordi- 

"o beTo^d and h d a ' S “ by allr,xill S ^ at or near the property 
-.?] =t Sh d by p “ bbsh,l, g c °P>es of it in suitable papers 

‘i thou anToT ° f th ,° appel,a " 1 - This appeal is allowed 
without any orders ns to costs. 


38 P L. R...). & K, 97 

HIGH COURT OF JUDICATURE. JAMMU&KASHM1R 

Before S ", B J- Dalai, Kt„ ChieJJast.ee a,.el 

Mr. Justice Abdul Qayoom. 

JAWALA SAHA I versus STATE MUNICIPAL. 

COMMITTEE, SRINAGAR 
through [UDieiAI 
MINISTER. 

Second Civil Appeal No. 106 of 1993. 

Srinagar, 4th Assuj 1993. 

means-uLl not Z'h 

admitted that he is ten* / who has once 

adverse title to the State. ” °- ' C ^ tate can ”ot set up 
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Appeal against the order of District judge, Kashmir, 

dated \7xhjeth 1993. 

Mr. A. N. l\ ah, lor the Appellant. 

Mr. Sumlar Lai , for Respondent No. J. 

Mr. A. R. Oszi'al, for Respondent No. 2. 

Judgment. 

1 his appeal arises out of the plaintiff's suit for the grant 
ot a permanent injunction against the State and the Municipal 
Committee Srinagar that the defendants shall not take 
possession of a plot of land measuring 6368 square feet nor 
w.'ll they in any other way deal with it. The plaintiff’s claim 
was that he was the owner of the land in dispute. This claim 
ot the plaintiff was denied by both the defendants. The 
trial court decreed the plaintiff’s suit, but on appeal the learned 
District Judge of Srinagar set aside the decree and dismissed 
the plaintiff’s suit. The plaintiff has now come in second 
appeal to this court. 

The plaintiff appellant’s learned Counsel argued that 
the land is shown as abadi deh in the Revenue papers and 
that on that account the plaintiff is entitled to the ownership 
of that land. This is an entirely falacious argument. The 
question of ownership on the score of abadi deh arises in the 
case of village lands where a Zamindar lays claim to a 
portion of the abadi deli on the ground that he is the owner 
of contiguous agricultural land. Ilut in the present case, the 
position is quite different. The land in dispute is not a 
village land but is situated in an important part of the 
town of Srinagar and the plaintifl is not a Zamindar of an> 
contiguous land. So the question of abadi deh does not arise 
in the present case. If the learned Counsel’s contention was 
accepted, the plaintiff could lay claim to any land in the 
locality in which he lives which is shown as abadi deh m the 

Revenue papers. , 

The plaintiff has not been very consistent in regard 
to the claim in respect of the land in dispute. There was 
a time when the plaintiff admitted that the land in dispute 
had been acquired by him from the State under the \\ asiciari 
Rules on the pavment of ground rent, but he has now c osen 
to change that position. Now his claim is that he is ie i 
owner of the land and that it is his ancestral and herec i <■ 
property. The plaintiff has not been able to substantiate tnis 
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claim of ownership by means of any satisfactory evidence. 
The land in dispute is a sort of ditch near Hari Singh High 
Street Srinagar. It appears that this land was not at first requir¬ 
ed by the State or by the Municipal Committee for any purpose 
and so it remained vacant and unutilized for some time. The 
plaintiff who lus a house on the adjoining land had his eye 
on the land in dispute and he has been attempting to encroach 
upon the land in one way or the other. 

The applicant's learned Counsel frankly admitted that 
the plaintiff appellant could not succeed in his suit if it was 
found that the land in dispute had been acquired by him from 
the State. Now in this connection, a reference may be made 
to the previous litigation between the present plaintiff and one 
Wazir Lachhman. It is admitted by the appellant that the 
land in dispute in the present case form part of the land which 
was in dispute in the previous litigation with Wazir Lachhman. 
In that litigation, the present plaintiff was the defendant and 
he hied his written statement on 21st Phagan 1973. In para 

f Wr ‘“ en , st f te , n ^ nt 1 the present plaintiff definitely 
ed that the land had been acquired by him from the 
Revenue Department of the State. In the face of this clear 

ooen'irh?^ ? Part °u the P^ntiff-aPPellant, it is no longer 
l , m to sa > tliat the land was never acquired 

property.™" ^ ^ ^ * is a P art his aimestra! 

ni . T* e Pl ? in u iff , has , n ? t l)een a,,lc to establish that he is the 

suit - ^ 

1 he present appeal is dismissed with costs. 

38 P L. R, J &. k 99 

HIGH COURT OF JUDICATURE, JAMMU KASHMIR. 

COre ir Dalal Kt> Clue/Justice and Mr. Justice 

/'• <Miwnne\\ 

'£\HMAN VBDUL JUDICIAL MI- 

MS PER THROUGH Mil I 

TARYSTAFF, SRINAGAR 

Mv!l Revision No. S3 of 1993 .; 

Srinagar 12 th HhaJonn 1993. 
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Civil Prosedure Code, Section /52 — There is no appeal 
provided by the Code against an order passed under section 152 
ibid— An application in revision however will not be enter¬ 
tained where the order amends the decree because against the 
decree so amended an appeal is competent. 

Revision against the order of Senior Subordinate Judge, 
Srinagar, dated 15th Kaiik 1992. 

Mr. Satya Pal , Vakil. 

Mr. Sundar Lai. Government Pleader. 

Judgment. 

L'he plaintiff liled a suit against the Government to ob¬ 
tain a declaratory decree or order where consequential relief 
is prayed, lie valued the suit for the purposes of jurisdiction 
at Rs 130 and he filed a ten rupee court fee stamp with the 
plaint. 

It was pleaded in the 11th paragraph in the written pleas 
that the value of the suit for the purposes of court fees and 
jurisdiction was not correct and that unless the mistake is 
rectified the suit cannot proceed- It is submitted that this ob¬ 
jection was not allowed to prevail and the case did proceed 
on the plaint as originally filed. The claim of the plaintiff 
was dismissed with costs on 15th Katik 1992- 1 he decree- 

sheet shows that costs were allowed on Rs. 130 the value fixed 


in the plaint. 

On 18th Maghar 1992 the Government pleader put in an 
application to the effect that the court had held in its juig- 
inent that the value of the suit was Rs. 2061-4-0 as was plead¬ 
ed by the defendant and that in the decree-sheet the pleader s 
costs have been awarded on the value of Rs. 130 and the ini>- 
take should now be rectified. This was done by the court by 
.ts order of 17th Phagan 1992. Against this order the^ present 
application in revision was filed by the plaintiff on Mil Je i 
1993. 

This application came <>n for hstring before one of us 
wh > has referred it for decision to a bench consisting of two 
judges as he was of opinion that there is a conflict of au on 
ties amongst different High Courts in British India as tow le i 
er such an application in revision lies or not. , 

It is common to the parties that the Subordinate Judge 
acted under the provision of section 152 of the Code o 
Procedure and that under that section the Subordinate J^.V- 
is competent t<> pass an order only and not a decree. . gams 
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that order no appeal is provided by the Code of Civil Proce¬ 
dure. This is really what has been held in the rulings that 
may be cited on behalf of the petitioner such as I. L. R. 7 
Allahabad 875 (F. B.), I. L. R 15 Allahabad 121, I. L. R. 
28 Calcutta 177 and I. L. R. 31 Bombay 447. It is however 
contended that as the order passed under section 132 amends 
the original decree the proper remedy of the person affected 
is to appeal against the amended decree and as this remedy 
the Higii Court ev n it it c m, should not consider the 
ckciie in the exercise of its extraordinary revisional juris¬ 
diction. Now it is clear if there is an appeal against 
the amended decree this court will not as a general rule 
consider the propriety of the decree in the exercise of its 
revisions! jurisdiction. This was clearly pointed out in the 
i e 8Tl re Potted as /. L. R. 24 Madras 646. Their Lordships 

1 us bee r.hmnoH ei A- ° f their brief i ud S ment that “Mr. 

Q' ,n , d l^ U " S,n ^ the question in Nanda Raha 
Kan liana ad an Singh I.L.R. 7 Allahabad 2K 2 overlooks the 

fordrat' Z° ***' " ea,nst the dtcree « amended and 

the Code of av,r°p meS H° the inclusion that section 622 of 
e Done of Civil Iiocedure must be applied”. Likewise in 
tlie decision reported as AIR 1 ** Ke wise in 

dte f ]ower court by v bt u e^'arfc>rd re V ' S ^ ^ decr ^ e P^edVy 
Code of Civil Procedure are Z* ?" der S6Ctlon 152 of the 

has tlrT ^cr^ w'h’i'h 

' au bjeci^ matter 


L|ic diiicnaea decree f k, duc 

this amended decree has ‘ S a !’ appeal ' Because 

rim IS obvious, because it is difficult^ ■ • decr L ee in suit. 

-*t there could be two decrees at L , that in any 

wo decrees are conflicting with e lc , “J"? t "" e . n nd which 
t ie amended decree sup used th~ ■ • ot [ Kr - It is clear that 

sl V against this decree,' which is ,lecree -tnd obvion- 
appeal hes. Wl,,ch ‘'“t decree in the suit an 

and by virtue 
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of the Jaw in force in the State an appeal against that decree 
could have been made within 180 days. Before that period 
expired the decree was amended on 7th Phagan I £92 and 
there was nothing to prevenc the petitioner from filing an 
appeal against that decree which is the final decree in the sense 
that it supersedes the decree of 15th Katili 1992. 

The Vakil fcr the petitioner submitted that, his grievance 
is only about costs and nothing else but then he could appeal 
against the decree so far as it concerns the award of costs, 
ror these reasons we are of the opinion that the application 
in revision is not competent and on this ground alone and 
without expressing any opinion on the merits of the order 
amending the decree passed on 7th Phagan 19 32 we dismiss 
this petition. Parlies will bear their own costs. 


38 P. L R.. J. & K. 102. 

HIGH COURT OF JUDICATURE, JAMMU & KASHM1 R. 

Before Sir B. J. Dalai, Kt., Chief Justice and 
Mr. Justice Abdul Gayoont. 

Pt. PREM NATH, versus Pt. SRI KANTH, 

Defendant-Appellant, Plaintiff-Respondent. 

First Civil Appeal No. 45 of 1992. 

Srinagar, J 5th June 1936/2nd Har 1993. 

Bad character oj son no bar to succession under Hindu 
Law—The auction purchaser of part of a house cannot be 
compelled to give up his title to the house on receipt of auction 
money—Duty of legal practitioners in the High Court to 
state fads and law correctly. 

Appeal against the decree of the City Judge, Srinagar, 
dated 8th Chet 1992. 

Pt. Gana Lai , Vakil , for Defendant-Appellant. 

Pt. Nand Lai , Advocate , for Plaintiff-Respondent. 

Judgment. 

There is no substance in this appeal. Half of a house, 
the share of Din i Nath Judgment-debtor has been pur¬ 
chased by Sri Kanth who is brother of the decree-holder 
Sarwanand. It was argued that Dina Nath had no share in 
the ancestral house. The only reason given was the allega¬ 
tion that Dina Nath was a bad character. Dina Nath 
certainly had half share in the house and the denial of the 
title on behalf of the defendant-appellant is false. Next it 
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was said that the defendant Premnath had made repairs 
which ought to be taken in account at the time of partition. 
Premnath and Dina Nath were joint and no distinction can 
be mad.* in the money spent by either of them on repairs. 
The final argument was that the plaintiff Sri Kanth should 
receive the auction money and clear out. There is no law 
under which the plaintiff could be compelled to do so. 

The plaintiff is a purchaser at auction of half the house 
and has sued for partition. The pleas raised by the defen¬ 
dant are gu on above. They are all untenable and the trial 
court rightly decreed the suit. 

r,r.n t T l,e C ° U , rt of J ammu and Kashmir is highly indul- 
(>, f class ,c '6 al practitioners who have got no law 

not he a d hn - C( ?" S 7 tS tC hear them * This indulgence should 
receive thi^nr* / IS mc . u J nbent on . t,le legal practitioners wjho 
Court as if it ^ ^ Wltb ° ut merit not to treat the H gh 
le^l umc,itio^ a C ° Urt ? f a , Tahsildar or a Munsiff. Where 

dons and random ^ 111 t lG ma k‘ng random asser- 

sta ted th e ar eZ J Flrst of a11 the counsel here 

■sot^l~r hat When the,e are ^ Others if one 
father. Any sc h ^ SUC ? ec(J to the Property of h.s 

would know that thL r/noTHmdu'iaw"’ 5 ^" 5 *° be “ idiot 

court asserting^hat die bidt,' 0 e '’ list the empathy of the 
to harrass the defendant as ^77'°° u"?? bct,t, ously raised 

f brother of the auction purchase ’ a, ’ pened to be 

to say, a lie pure and simnle \v\ * u’ we are » constrained 

offered lts.4,500 for the bi/ 1 ? lhe P |ai ntiff’s counsel 
possession of the defend™ 1 ^ ? f the house in 
refused to accept it iusr * e defendant’s counsel, 

"“auction b/wa i 5muslT* lie tba ‘ 

holder and auction putc£ 1 the decre “ 

at present constituted gives great The h H ' sh Court as it 
counsel and puts itself ent rdv ,n, .T' 8 ^ to , ,he wo,ds of the 
!"« U P ‘he facts beforehandandnot' f by not «udy. 

, bu “ unscl ">>y not be interfered w’m"' 8 l >r ®P ar cd so that 
" tbose circumstances the court ll ‘ "V lhelr arguments, 
conduct of legal practitioner-. ,„i! r ! very rl 8 bt to resent the 
contents of Hies are falsely sta ed ^ d' f 8umenls are raised, 

par^offh 1 '' 51 “S’ 0 PPosite y par y d Th d false allegations are 
parr of the machinery of th P co Urt aXTd are as much a 

°«rt as the judges themselves 
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and have as much responsibility placed on their shoulders in 
arriving at a just decision. 

The appeal fails and is dismissed with costs A copy of 
this judgment shall be sent to the Secretary of the Bar Asso¬ 
ciation both here and at Jammu for information of the mem¬ 
bers of the Association. 


38 P L R.. !. & K. 1C4 

HIGH COURT OF JUDICATURE J \ -.IMU & K\S!IMIR. 

Before Sir B J. Dalai , Kl., C ue/Justice ami 
Mr. Justice. Abdul Qayoom. 

RASOOL SOOFI versus Mussammit ASHA BIBI, 
Applicant. Non-applican r. 

Criminal Reference No 28 of 1995. 

Srinagar, 3rd July 1936/20th Har 1993. 

The position of a khana nashin darned in this State — 
Doubt as to British Indian Rulings applicable in the State—A 
husband enforcing conjugal rights on leaving his father-in- 
law's house — The case of maintenance—Wife not allowed 
maintenance on refusing to live with her husband who has 
left her father's house. 

Reference made by the Sessions Judge, Kashmir, for set¬ 
ting aside the order of Munsiff Magistrate 1st Cl iss, Srinagar, 
dated 4th Magh 1992. 1 

Pt. Chandra Joo, Advocate. 

Mr. A. Samipal, Vakil. 

Order. 

This is a reference made by the learned Sessions Judge 
of Kashmir. Mst. Asha Bibi applied for an order of mainten¬ 
ance against her husband Rasool Soofi. The trial court 
passed the order of payment of Rs. 6 per mensem. On re¬ 
vision the learned Sessions Judge has submitted the matter 
to the court with the opinion that in the circumstances of 
the case no such order could be passed. Rasool Soofi was 
a Khana-damad (son-in-law) of Mst. Asha’s father but refu-cd 
subsequently to stay in her father's house and went to live 
apart and married another wife. M d. Asha refused to 1-ave 
her father’s house and go and live with Rasool Soofi. 
Rasool Soofi’s argument is that when his wife refused to stay 
with him she is not entitledto separate allowance. This argument 
is correct. It is true that this court may not be prepared to go to 
the length of courts in British India that Rasool ^oofi’s promise 
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to remain in his father-in-law’s house would not debar him 
from obtaining restitution of conjugal rights against his w:ts 
when he wanted to live apart fro n his wife’s father. The custom 
of klianauasliin son-in-law is a recognized custom in this State 
and the incidence attached there to also shall be recognized. 
We give no positive finding on the subject but it is possible 
that on a case arising in this State of’ restitution ol conjugal 
rights the woman may refuse conjugil association with her 
husband on the ground that the marriage was held on the 
footing of his promising to be a kli.in.i n ash in dam ad and on 
his breaking the promise he was not entitled to compel her to 
leave her father’s house. The present case however is 
different. Here the wife demands separate maintenance 
allowance and there is no corollary to the custom that if the 
husband does not continue to live as a khana nashin da mad 
he would be liable to pay maintenance allowance to his wife 
who continues to live in her father’s house. We are of 
opinion that the wife when she refused to leave her father’s 
house and go and reside with her husband is not entitled to 
recover maintenance allowance from her husband. In the 
result we set aside the order of the Munsiff Magistrate of 
Srinagar. Parties shall bear their own costs throughout. 


38 P L.R.J &. K 105 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Be/ore Sir B.J. Dalai , Kt , Chief Justice and Mr. Justice 

B> R. Sawhtty. 

Kk GHULAM H\SS\N, versus Kh SALAM SHAH 
and Kh BADAR-UD-D1N, A,',*. FATIMA mm 

Defendants Appellants, \1st. SALIMA BEGUM, 

and NIZAM-UD-D1N, 
minor—Defendants 
— Respondents. 

Civil 1st Appeal No. 6 of 1992. 

29th Jeth 1993/10th June 1936. 

a O—' by 

cZJcTo) 

o uniform Legal principles are applicable . 
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Appeal against the order of City Judge Srinagar, dated 
23rd A ssuj 1992 (9th October 1935). 

D Anant Ram , Advocate , for Appellants. 

Mr. Barkat Ah of Lahore , for respondents. 

Judgment. 

One Kh. Aziz Mir, Zaildar of Rajpura died on the 30th of 
December 1926 and the dispute in this case relates to the 
share in his property of one of His two widows Msl. Misra 
Banu by name. Her share in the property will be 1 /1 oth. 
She died during the pendency of the suit which she hid 
brought for the recovery of her l/16th share of laer lnisb in l’s 
property from Kh Ghulam Hassan and Kh. Badar-ud-Din 
admittedly in possession of tHe assets of the deceased. The 
lady’s heirs are now plaintiffs and in this appeal they are 
respondents. There can be no question as to the lady’s title 
to I/16th share of her husband’s property according to the 
Mohammadan Law. The widow married again soon after the 
period of Iddat and the plaintiffs respondents are her second 
husband and her childern by the second husb md as well as 


her mother. 

The defence was that on receipt of sufficient considera¬ 
tion Mst. Misra Banu had executed a deed of release in 
favour of the defendants on 6th Chet 1933 (I 9th Much 1 2/). 
This suit was instituted as far back as 26th February 1929. 
It his dragged on for th s length of time and judgment was 
pronounced by the trial court on 9th October 1935 because 
it is said that criminal proceedings were sending upto June 
1932. Even if these proceedings be considered to have 
blocked the civil proceedings we are of opinion that the trial 
court has been very dilatory in the decision of this suit w tic i 
does not present any intricate questions of facts or of law. 

The only question to decide is whether this deed of 
release should be held to be binding on the lady. The deed is 
not registered The trial court decreed the suit forl/16ti o t u 
property with the direction that from this share whatever 16 
lady may have obtained already from her husband s assets 

shall be deducted . . , , 

The want of registration requires the ex imintion o 
doctrine of part performance which in British India was re¬ 
cognized upto 1929 when it received statutory recognition b> 
section 53-A b**ing added to the Transfer of rop<.r 
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in British India, which was copied here We are of opinion 
that the question regarding the efficacy of the contract with-, 
out registration raises the same issues as the binding charac¬ 
ter of the document executed by a Purdah Nasbin Moham- 
madan lady and need not be considered separately. If we 
come to the conclusion that there was adequate considera¬ 
tion and the lady fully understood the terms of the document 
and negotiations, the contract will be binding on her though 
unregistered as there had been performance by the defendants 
> pi>nient to the lady of the money mentioned in the docu- 

rpfinL- i nder i the . d ,° CUment in consideration of the lady 

oa Rr h Q n 4n Her a‘ ShtS in r her husband ’ s property she was 
SHna^r 'tu and ^ ve " houses at Khanayar locality in 
case of th, rh V° k nSlderat,on was obviously inadequate in'the 
The rl>f h u , bem ? stated to b - worth some lacs of rupees 

dJSh Oflf" °™k m , ad l the alie "'“ ion that hdy 
of Xerty The hid rem ° Ved a 

Khanyarand the Drooertv to h ^ r ’ tlie five houses in 
anyway near l/l6th P share of°th d hy ^ am °unted to in 
husband. Everv thin" has he th f' a f ssets of her deceased 
vague state of conjecture Some Jfl* the defencla nts in 
made that the property taken ° f y ag 1 ue ass ertion was 

about Ks. 10,000 Even this ^ ^ Was worth 

to the proper conclusion and n^ssur^™ 0 " "' aS not ^ Ushed 
court that Rs. 9,500 in cash plus P - £L Was 6 ,ven to the 

5 house, at^hanyar plus Rs "0 000 / ,’?°? - he valu = of the 

26,d 00 was any way near tn i/’i ru 1 ? at ,s ’ a sum of R s 

deceased Zaildar. V *° 1/l6th the assets of the 

ract oiZ^\ P h : r it N JuZrr n 1* b °"" d »y he r con, 

° Ur °P ,ni °n, questions 
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of disability and fraud generally aiise when third parties are 
concerned. The present case is a very simple one of a tran¬ 
saction between two parties directly concerned and the facts 
are simple. On the face of it, the transaction is not a fair 
one to the Purdah Nash in lady. She was a young woman of 
less than 20 years of age and her husband had died only 2\ 
months previously. She had not been married again at that time. 
Obviously her own relations were not people of substance who 
could stand up even if they wished, against men of the position 
of defendants who had obtained possession of large properties. 
The deceased Zaildar had no' son and the defendants were 
his sons-in-law and not of the original plaintiIT. These are 
circumstances which would require a court of enquiry to 
enquire closely whether the widow practicallv a girl, unedu¬ 
cated, illiterate and without any experience of the world had 
matters properly explained to her and had an opportunity of 
obtaining sound advice All the witnesses examined by the 
defendants had deposed that at the time of the settlement no 
accounts were made up and no enquiry was made as to what 
the assets of the deceased were. There was no approximation 
as to what should be the 1 /16th share of the girl. She was 
not told what her legal share would be and what she would 
obtain if she did not enter into an immediate agreement. It 
is even in evidence that while executing the document she 
wept, either through distress of her solitary position or at the 
thought that she was not being fairly treated by her late 
husband’s relations. Much stress was laid by the Counsel of 
the defendants appellants on the blood relations of the girl 
being present. It is well known in Indian Society that at 
such a time blood relations, who are poor, hope to profit by 
the helpless condition of a Purda Nashm woman and are 
not to be trusted in any selfish advice they may give at the 
time. The change in defence on behalf of the defendants 
discloses the fraudulent intention First of all, they desired 
to make out that arbitrators were appointed Abdul Ghufar 
and his son-in-law Sana Ullah and that they delivered an 
award which was recorded in the document of release. No 
mention of any arbitration or award is made in that document 
and this defence of an award was soon given up and the 
position taken up by the defendants was that there was a 
family settlement. It must be a curious kind of family 
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settlement where no accounts were prepared as regards the 
assets of the deceased. We have been taken through the 
entire evidence on the record by the learned Counsel for the 
parties and the impression left on us was that helpless gir 
was at the mercy of two men of considerable influence and 
did what she was directed to do without understanding her 
rights or the character of the agreement which was taken from 
her. The principles regarding protection of a Purdah Nashin 
woman in India are well established and do not require any 
rulings to enunciate them. Rulings apparently disagree 
according to the different facts of the case but there is consis¬ 
tent unanimity that protection is to be accorded to save a 
Purdah Nashin woman from her own act. This is a case 
where in our opinion the trial couit rightly gave protection 
to the Purdah Nashin lady and so the appeal must fail. 

And, after all, when properly examined the decree of the 
trial court amounts to no hardship to the defendants. There 
is to be a division of the assets and the heirs of the young 
woman are to be given 1 / 16th share of the issets of her dece¬ 
ased husband. At the same time, all that she did receive 
will be deducted. The defendants will have an opportunity 
of proving what she removed from her deceased husband’s 
house. It was asserted on behalf of the defendants appellants 

that by entering into the agreement of 19th March 1927 the 

deceased lady prevented the defendants from obtaining 
evidence of the amount of property she removed from her 
husband’s house. This is not correct. A criminal complaint 
was lodged by the lady on 8th October 1927 when the defen¬ 
dants must have had warning that the lady desired to resile 
from the contract This happened within less that 8 months 
of the date of the document and not long enough for the 
destruction of evidence, if any existed, it is not ns if the 

£ y r “ rthehe,rS ° f j he ladv challe "Red the document years 
after it was executed. As soon as the lady obtained a prote 

ctor by her second marriage the operative nature of the docu¬ 
ment was brought into question. 


We dismiss this appeal with 


Costs. 
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1GH COURT OF JUDICATURE JAMMU & KASHMIR. 
Relore Sir B. ,/. Dalai , Kt., Chief Justice. 
HUSSAIN, versus HUSSAIN. 

Mst. FITMA, 

Mst. KALSOOM. minor, 


UNDER THE GUARDIANSHIP OF 
Mst. FITMA HER MOTHER. 

Srinagar, the 9th July 1935/26th Har 1993. 

Criminal 1st appeal No. 60 of 1993. 

Among Shias father and grand father only relations to 
contract vaild marriage—Contract by any other relation must 
be confirmed by the minor—Marriage of minor by mother 
invalid so after such a marriage charge of bigamy cannot be 
sustain <’d. 


Appeal against the order of District Magistrate, Ladakh, 
dated 2nd Phagan 1992. 

Order. 

L'his appeal will lx? heard here and not by the Sessions 
Judge because only a court of Sessions can try an offence 
under section 494. The YVazir of Ladakh works both as 
District Magistrate and Sessions Judge and apparently he has 
muddled himself by purporting to act as District Magistrate. 
The case h is not beer, properly tried. On the court request¬ 
ing the Government Advocate to look into the case whether 
the conviction should be >upp>rted, he has produced the law 
on the subject of marriage applicable to the Shias. He 
referred both to Mulla’s and Tyebji’s books on Mohammadan 
Law. It is settled law of the Shias that only the father or 
the grand father can contract a valid marriage on behalf of 
a minor and that if any relation contracts marriage on behalf 
of a minor that contract is held in suspense until ratified by 
the minor. The present case is one in which the mother of 
the girl and the father of the boy have been prosecuted and 
convicted of abetment of bigamy. Thsre was no bigamy 
because the first marriage was contracted on behalf of the 
minor, according to the complainant himself, by the female 
minor’s mother and such a contract requires to be confirmed 
by the girl. In the present case there was no confirmation, 
«.n the contrary, the girl contracted another marriage thereby 
indicating her desire not to confirm the first marriage contract- 
oil on her behalf when she was a minor. 
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The conviction and sentence are set aside. A tdeg q 
shall be sent to the VVazir of Ladakh to release Hussain, from 
jail. Fine, if recovered, shall be refunded. 

HIGH COURT 0F 3 JUDICATURE, JAMMU & KASHMIR 
Before Sir. B. J. Dalai , Kt., Chief Justice and 
Mr. Justice B. R. Sawhney. 

NAZIR AHMAD and others versus STATE. 
Criminal First Appeal No. 62 of 1993. 

Srinagar, 12th August 19?6/29th Sawan 1993. 

Conduct of Government Officers to kelp communal 
difference criticised—The necessity for tact and intelligence 
by courts tn trying cases raising communal differences—Every 
latitude should be given to a prisoner for his defence u'Uhin 
law. 

Appeal against the order of Subordinate Judge, Kathua (L. 
Shiv Ram Saraf), dated 16th Har 1993. 

Sh. Abdul Qadir , Bar-at-Laxo , for the Appellant. 

Dewan Anant Ram , Government Advocate , for the 
State. 

Judgment. 

This is an appeal from the conviction of Nazir Ahmed 
about 25 years of age, Mohammad Ali about 20 years and 
Muhammad Sadiq about 32 on a charge under section 366 
R. P. C. The girl Mst. Shanti alias Bui a Rajput girl is a 
married girl who had come to Kathua to her brother’s house. 
The brother’s name is Amar Singh. On 30th March 1936 the 
brother reported at the police station that his sister was 
missing. At the same time he mentioned that the appellants 
had previously cut jokes with the girl so he suspected them of 
having enticed her away. The Sub Inspector Gian Chand was 

A s H the d wh n 1 h if the hOUS6S ° f the three a PP el,an *s watched. 
As the whole village was watched it was not found possible 

o take the girl out °f the ^ A very unbecoming'tor 

nnitpT 1 ." 8 t0 th u 6 P ° lice ’ is told how the g^l appeared at The 
po ice station on the8th April, stood by the side of th<> Mnh 

unpleasant narration for this court to^. 
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Dl J av U r^H c Card / a 1 rty ’ i nv i ed G,an Cband Sub-Inspector to 
pa> cards and also the Tehsildar Pandit Nand Lai. While 

tney were playing cards the girl suddenly appeared and started 
narration of what had happened. The Tehsildar 
P a y ^ magistrate acted in a manner most derogatory 
a responsible officer. He walked away from the place 
earing that there was something unnatural about this play¬ 
acting and afraid of having to exercise sense and find out the 
truth or ot giving evidence. The trial court had not the 
sense to call this officer, a renegade from duty, to court and 
question him. It our officers exercised tact, discretion and 
common sense there will be no communal trouble in the State. 

ey behave in a manner to create communal trouble which 
in consequence become so wide as to be incapable of control 
bv higher officers. 


We are satisfied that the story told by the girl at the play¬ 
acting prepared by the Inspector was false. It is a story false 
0,1 t * le face ot it. It is said that the girl had lent some 
money to her uncle Jodha and as the uncle was not able to 
give the money back he kept her in his house. The story is 
of the intelligence of the persons who tutored the girl. Unless 
people had a very serious reason to keep the girl concealed 
she could not have been kept concealed for so many days. 
It is absurd to believe that a relative of hers would keep her 
concealed for 9 days. 

Subsequently the girl told the story that she was c.irried 
away from the street about sunset by the 3 appellants and 
kept locked in the house of Mst Mehran a Mohammadan 
woman. The girl says that she was raped by Nazir Ahmed 
and Mohammad Ali. We very much doubt this statement 
and possibly it was put into her mouth subsequently because 
of communal trouble and to make the charge serious against 
the appellants. 

Nazir Ahmed appears to have desired to marry the girl 
and under such circumstances is not likely to have permitted 
Mohammad Ali to have sexual intercourse with the girl. 
Also if mere raping was the intention of the appellants the 
girl would have been raped for a night or two and allowed 
to go free. Our belief is that Nazir Ahmed was attracted 
by the girl and hoped to induce her to be converted to 
Mohammadanism and marry her. That appears also to be the 
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reason why the girl was kept concealed for so many days in 
hope that she may relent. It was argued on bchaii oi me 
defence that the girl went of her own free will, -t she nan 
gone of her own free will we believe that she would nave 
consented to conversion and to marriage. The long time 
during which she had to be kept in concealment proves con¬ 
clusively that she was not a consenting party to going away 
with the appellants. There are two witnesses 11am Din Jogi 
a Muhammadan and Mst. Ram Rakhi a Hindu who both 
deposed to seeing the girl in the house of Mst. Mehran a 
Mohammadan Teli woman. There is no reason whatsoever 
why, when the girl disappeared the appellants should have 
been implicated and not any other person. :■ 

We have no sympathy with the argument of the appellants' 
learned Counsel that they had not a fair trial. It is sufficient 
to mention that the trial began on 18th Baisakh and the 
judgment was delivered on 16th Har only two days less than 
two months. The trial lasted quite long enough and the 
appellants had every opportunity of engaging counsel during 
chat time, instead of putting up a proper defence the attempt of 
the appellants was to paralyse the trial by raising all kinds of 
communal questions. It is unfortunately well known that the 
bogey of communalism is enough to frighten all officers of 
»o\ eminent, so that bogey is very quickly brought out. Our 
°lhcer s also by a lack of tact and common sense make a calm 

court IhST ttial diffi 5 U “- In the P resent case the trial 
wZ™, h0Uld .- haVe J granted ever y re< l uest of ‘he defence 

nandnotwaited dll High Court directed that 

the conf1,?n 1*T COrd l d by the police shou ' d be copied and 
straiidX SUp ?’’ ed , to the defence. The case is a very 

miniasrwh d at a re d a,r y Ta p ; e n n e ed and " haV6 ^ ° Ur 

Theytook “ A h U S»il,y. 

and were present at Mst MpH " * t house l vlslted her there 
girl went to thepo icfJetton rJS"? d ^y before the 
girl in order to induce her V H of VT them abducted the 

question of the age of the eilldZT* f NaZ ‘ r Ahmad * The 
under section 366 RWk r 8 tk° GS 0Ot anse m a con viction 

Snce he As°; e e £ of opti^^f'T 6 ? m 

by these two appeiiants w/thinh Z £ ZX 
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considerably reduced. We reduce the sentence in each case 
to rigorous imprisonment for 18 months upholding the fine 
»n each case and imposing a sentence of two months’ rigorous 
imprisonment in default. 

As regards Mohammad Sadiq his connection with the 
case is not prominently brought out. He is said to have tak^n 
the girl to Mst. Mehran’s house but the girl has not mentioned 
him as visiting the house or being present there when she was 
tutored the day befere going to the Inspector’s police station. 
\\ 7 C that he should be given the benefit of doubt. 

We set aside his conviction and sentence and order his release. 
If he is on bail his bail bond shall be cancelled. The fine 
if any recovered from him shall be refunded. Nazir Ahmad 
and Mohammad Ali, if on bail, shall surrender to undergo the 
balance of their sentence. 

A copy of this judgment shall be sent to the Hon’ble 
Home Minister and another to the Hon’ble Revenue Minister 
to apprise them of the remarks made by us against their 
subordinate officers. 
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Statutes, 

u & Kashmir State 


Published in the Jammu and Kashmir Government 
Gazette, dated 12th Baisakh 1993. . . , 1003 

The Criminal Law Amendment Regulation No I 

Whereas it is expedient to supplement the cnmin 
ie manner here-in-after appearing it is hereby en« 


in the 


as 


t 0 l, °l' S ’ Short title and extent —( 1 ) This Regulation may be 
called the Criminal Law Amendment Regulation No. ‘ ° 

(it) It extends to the whole of Jammu and Kashmir state. 
2. After section 190 of the Ranhir Penal Code the 

following Section shall be added: — 

190A. Dissemination of contents oj proscribed docu¬ 
ments. —( 1 ) Whoever publishes, circulates or repeats in public 
any passage from a newspaper, book or other document copies 
whereof have been declared to be forfeited to His Highness 
the Maharaja Bahadur under any law for the time being in 
force shall be punished with imprisonment for a term which 
may extend to six months, or with fine, or with both. 

( 2 ) No court shall take cognizance of an offence punish¬ 
able under this section unless the Prime Minister has certified 
that the passage published, circulated or repeated contains, in 
the opinion of the Prime Minister, seditious or other matter 
of the nature referred to in sub-section (1) of Section 99-A of 
the Code of Criminal Procedure, or sub-section ( 1 ) of section 

lOof the Jammu and Kashmir State Press and Publications 
Regulation No. 1 of 1989. 


Column 1 

2 


tionNo i'Zf’i’ofo °'i Co4 i°l Procedure Reg,da- 

add the'foflow.ngf—"" n 2 ^-try section* 190 

190-A. 

fcr i0n ° f C ° ntentS ° f P roscr 'l J ed 

arrest without warrant 
^ rrant. 

liable. 

Not,comp,>undable. 


I? 


II 

II 

II 

II 
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4 

5 
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• • • 
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Column 7 ... Imprisonment of either description for six 

months or fine or both. 

” 8 ••• Magistrate of 1st class. 

. • at Amendment op Code of Criminal Procedure Regula- 
non No. 23 o/ 1989.-(l) His Highness the Maharaja Bahadur 
in Council, may by Notification in the Jammu and Kashmir 
i ^ ec * are that any offence punishable under Sections 186, 

188, 89, 190, 228, 295-A, 298, 505, 506 or 507 of the Ranbir 
XT en< c Code, when committed in any area specified in the 
: otification shall notwithstanding anything contained in the 
Code of Criminal Procedure be cognizable. 

(2) His Highness the Maharaja Bahadur, in Council may 
in the like manner declare that an offence punishable under 

Section 188 or Section 506 of the Ranbir Penal Code shall be 
non-bailable. 


5. After section 108 the following shall be inserted as 
Section 108-A in the Code of Criminal Procedure:— 

Section /OS-A. Power to arrest and detain suspected 
persons. —(1) Whenever the District Magistrate or a Magis¬ 
trate of the First Class specially empowered in this behalf by 
the High Court is satisfied that there are reasonable grounds 
for believing that any person within his jurisdiction has acted, 
is acting or is about to act in a manner prejudicial to the 
public safety or public peace, he may by order in writing and 
stating such reasons in the order give any one or more of the 
following directions:— 

(a) that such person shall not enter, reside or remain in 
area specified in the order; 

( b ) shall reside or remain in any area specified in the order; 

(c) shall remove himself from, and shall not return to any 
area specified in the order; 

( d ) shall conduct himself in such manner, abstain from 
such acts or take such order with any property in his posses¬ 
sion or under his control. as may be in the order; 

(2) An order made under sub-section (1) of this section 
shall be served on the person to whom it relates in the -manner 
provided in this Code for service of a summons. 

(3) Whoever disobeys or neglej^o comply with any 
order or direction given in accordanci^^ith the provisions o 
clause (l) of this section shall be deemed to have disobeyed 
an order duly promulgated by a public servant and such dib- 
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obedience shall be deemed to cause or tend to cause a riot 
or affray and shall be punishable accordingly under section 
188 of the Ranbir Penal Code. 

(4) When the order is directed to a person to remove 
himself from the area comprising of the entire provinces of 
Kashmir and Jammu and such order is disobeyed, it will be 
open to a Police Officer not lower in rank than a Sub-Inspector 
of Police to take the person against whom notice is issued 
into custody for the purpose of carrying out this order, to 
keep him in such custody until the order is carried out and to 
take the person directed to remove himself from the Provinces 
of Jammu and Kashmir to a place outside those Provinces and 
to leave him there. 

(Sd.) BAb'JOR DALAL, 
President Praja Sabha. 


PRIME MINISTER’S OFFICE 

Received the assent of His Highnes the Maharaja Bahadur on 7th 
April 1936. 


(Sd.) E. J. D. COI.VFN, 

Prime Minister. 


JAMMU & KASHMIR STATE PRAJA SABHA CERT1FI CaTE. 

The above Regulation was passed by the Praj* Sabha on 18th March 
1936/oih Chet received assent of His Highness the Maharaja Baha¬ 

dur on 7th April W36/26th Chet 1992, and will come into operation from 
the date the same is published in the Government Gazette, according to 
section ! 2 of Sri Pratap Jammu and Kashmir Laws Consolidation Regula¬ 
tion No. Iv of 1977 as amended by Regulation No. VI of 199J. 

(Sd.) HI RAN AN D KAINA, 

Sfckftaky, 

Jammu and Kashmir Praja Sabha. 


The Jammu and Kashmir Right of Prior Purchase Regulation 

No 11 of 1993. 

Whereas it is expedient to grant the right of prior 
purchase under certain circumstances in certain immovable 
property it is hereby enacted as follows : - - 

^ CHAPTER I. 

1. Short title Imd extent,—(i) This Regulation may lie 
called the Jammu and Kashmir Right of Prior Purchase 
Regulation No. II of 1993. 
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(») It shall extend to the whole of Jammu and Kashmir 
btate. 

2. Repeal of enactments. —( i ) The Pre-emption Regul¬ 
ation of 1977 is hereby repealed, and the words “right of 
prior purchase” shall be substituted for the word “pre-emption” 
wherever it occurs in any of the enactments, at present, in 
force within the State. 

(“) Nothing in this Regulation shall affect the provisions 
of Order No. 21 Rule 88 of the Code of Civil Procedure and 
Section 60 of the Jammu and Kashmir Tenancy Regulation 
No. 2 of 1980. 

(Hi) All suits, appeals and proceedings pending at the 
commencement of this Regulation shall, so far as may be, 
be governed by the procedure laid down in this Regulation. 

3. Definition. —In this Regulation unless there is any¬ 
thing repugnant in the subject or context : — 

(1) “Agricultural Land” means land as defined in the 
Jammu Alienation of Land Regulation of 1990, but shall not 
include the right of a mortgagee whether usufructuary or not 
in such land. 

(9) “Village immovable property” shall mean immovable 
property within the limits of a village other than agricultural 
land ; 

(3) “Urban immovable property” shall mean immovable 
property within the limits of a town ; 

For the purposes of this Regulation any specific area may 
be considered as a town :— 

21 (a) If it is declared as such by the Government by a notifi¬ 
cation in the Government Gazette, or 

( b) If so found by the courts ; 

(4) “Member of an agricultural class" and “agricultural 
classes” shall have the meanings assigned to them respectiv¬ 
ely in the Jammu and Kashmir Land Alienation Regulation 

of 1990 ; . 

(5) Sale of land shall not include sale in execution of a 
decree for money or of an order of a Civil, Criminal or 

Revenue Court or of a Revenue Officer ; 

(6) Any expression which is defined by Section 3 of the 
Land Revenue Regulation No. 1 of 1980 shall, subject to the 
provisions of this Regulation, have the meaning assigned to 
to it in the said Regulation. 
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CHAPTER II. 

General Provisions. 

4. Right of prior purchase application of —The right of 

mean the right ot a person to acquire 
agricultural land or village immovable property or urban 
immovable property in preference to other persons an 3 it 
arises in respect of such land only in case of sales, and in 

r r S Ef Ct ■ > Such P ro P ert y only in case of sales or of foreclosures 
of the right to redeem such property. 

Nothing in this section shall prevent a court from holdin" 

that an alienation purporting to be other than a sale is in 
effect a sale. 

. 5 - right of prior purchase in respect of certain 

bmldings.-Ko right of prior purchase shall exist in respect 
of the sale of, or the foreclosure of, a right to redeem 

*7 a s f ho P’ sera > or market or some other property used 
as a place for transaction of public business ; 

building* dharmsala ’ P lace of worship or other similar 

within^r i 0 W -~l n u determinin S building comes 

' , Purview of this section the character of the acc- 

is sffuate anVrr ,ded therem ’ the P ‘ ace where the building 
is situate and the main use to which it naturally and most 

int^consfderation. ad ° pted sha,] amon g "‘her matters be taken 

Illustration. 

[а) A building adopted to use as a shop and situate in 
business quarters does not cease to be a shop by reason of 

purposes accomrnodation in Us U p per store/ f 2 Stiaf 

(б) A residential house does not tK.e 

, No rt x/ li °s prior purchase in. certain areas — (n Fv 

of 

■n th'e-Wte 

XTsS ^thVof P p r r rt ^ r h With —»>e or 
right as His Mights' G^vernLn/Ty spec^Ahan' 
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_ XT • N° right of prior purchase in respect oj certain sales. 

in otwithstanding anything in this Regulation a right of prior 
purchase shall not exist in respect of any sale made by or to 

e ,,. tate or by or to any local authority or to any company for 
public purposes under the provisions of the Land Alienation 
emulation or in respect of any sale sanctioned under section 
h of the Land Alienation Regulation 1990. 

n ^ Exists under certain conditions in Agricultural and 
village immovable properly. —Subject to the provisions of 
section 5, 6 and 7 a right of prior purchase shall exist in res¬ 
pect of agricultural land, village immovable property and urban 
immovable property, but every such right shall be subject to all 
the provisions and limitations in this Regulation contained. 

9. Party to alienation cannot claim right of prior pur¬ 
chase. In the case of a sale by joint owners no pirty to a sale 
snail be permitted to claim a right of prior purchase. 

10. Sum deposited by persons claiming right of prior 
purchase not to be attached. —No sum deposited or paid into 
court by a person claiming right of prior purchase under the 
provisions of this Regulation or the Civil Procedure Code 
shall, so long as it is in the custody of the court, be liable to 
attachment in execution of any decree or any order of a Civil, 
Criminal or Revenue Court or any order of a Revenue 
Officer. 


CHAPTER III. 

Persons in whom the right of prior purchase vests. 

11. The law determining the right of pior purchase. —In 
respect of all sales and foreclosures, not completed before the 
commencement of this Regulation, the right of prior purchase 
shall be determined by the provisions of this Regulation. 

12. Joint right of prior purchase how exercised. — When¬ 
ever, according to the provisions of this Regulation a right of 
prior purchase vests in several persons, the right may be ex¬ 
ercised by all such persons jointly or severally. 

1 5. Limit of exercise of right m respect of land sold by 
member of an agricultural class. —No person other than a 
person who was at the date of sale a member of an agricul¬ 
tural class shall have a right of prior purchase in respect of 
agricultural land sold by another member of an agricultural 
class. 
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14. Persons m whom right of prior purchase vests in 
respect of sales of agricultural la id and village immovable 
properiy. —Subject to the provisions of Section 13 the right of 
prior pur :h.ise in respect ..f aericuKuni land and village 
immovable property shall vest — 

{a) Where the sale is by a sole owner or occupancy ten¬ 
ant or, in the case of land or property jointly owned or held, 
is by all the co-sharers jointly, in the persons in order of 
succession, who but for such sale would be entitled on the 
death of the vendor or vendors to inherit the land or property 
sold; 


(6) When the sale is of a share out of a joint property and 
is not made .by all the co-sharers jointly: — 

Firstly: in the lineal descendants of the vendor in order 
of succession ; 

Secondly —in the co-sharers, if any, who are agnates in 
order of succession ; 

Thirdly : in the persons, not included under firstly and 
secondly above, in order of succession, who but for such sale, 

would be on the death of the vendor entitled to inherit the 
land or property sold ; 

Fourthly : —in the co-sharers. 

(c) “If no person having the right of prior purchase under 
clauses (a) and (6) exercises it then :— 

Firstly :—in the owners of the Mahal wherein such agri¬ 
cultural land or property is situate : 

• Secondly in tenants having the right of occupancy 
within the property or agricultural land that is being sold. 

Explanation — In the case of a sale by a female of land or 
property, to which she has succeeded for her life tenure 
through her husband, son, brother or father, the word agnates 
in this section shall mean the agnates of the person to whom 
she has so succeeded. 

15. Persons in whom right of prior purchase vests in 

restcctTnX property. The rfc?ht of prior purchase in 
respect of urban immovable property shall vest. 

Firstly: in the co-sharers of such property, if any, 

nth.r Wh f e the Sale is of the site oi the ouilding or 

other structure in the owners of such building or structure^- 

Thirdly :—where the sale is of property having a staircase 
common to otner properties in the owner, of suclf properties 
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Forthly: where the sale is of property having a common 

er entrance with other properties in the owners of such 
Properties ; 

Fifthly: where the sale is of a servient property, in the 
owners of the dominant property, and vice versa ; 

Sixthly: in the owners of propertv contiguous to the pro¬ 
perty sold. F 

16. Exercise of the right of prior purchase where several 
persons equally entitled: —Where several persons are found by 
the court to be equally entitled to the right of prior purchase 
the said right shall be exercised— 

(tf) If they claim as co-sharers in proportion among them¬ 
selves to the shares they already hold in the land or property; 

(h) It they claim as heirs, whether co-sharers or not, in 
proportion among themselves to the shares in which but for 
such sale they would inherit the land or property in the event 
of the vendor’s deach without other heirs. 

(c) If they claim as owners of the Mahal, in proportion 
among themselves, to the shares which they already hold in 
the Mahal. 

(d) If they claim as occupancy tenants in proportion 
among themselves to the area respectively held by them in 
right of occupancy. 

17. Provisions of sections 7 4 and 7 6 applicable to fore¬ 
closures mutatis mutandis. —In the case of a foreclosure of the 
right to redeem village immovable property, the provisions of 
sections 14 and 16 and in the case of a foreclosure of the right 
to redeem urban immovable property the provisions of sections 
15 and 16 shall be construed by the court with such altera¬ 
tions, not affecting the substance, as may be necessary or 
proper to adapt them to the matter before the court. 


CHAPTER IV. 

Procedure. 

18. Notice to persons having right of prior purchase. 
When any person proposes to sell any agricultural land or 
village immovable property or urban immovable property, or to 
foreclose the right to redeem any village immovable property, 
or urban immovable property, in respect of which any persons 
have a right of prior purchase, he may give notice to all such 
persons of the price at which he proposes to sell such land or 
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property, or of the amount due in respect of the mortgage, as 
the case may be. 

Such notice shall be given through any court within the 
local limits of whose jurisdiction such land or property is situ¬ 
ate and shall be deemed sufficiently given if it is served in 
accordance with the provisions of order 5 of the Code of Civil 
Procedure 

19. Notice by a person claiming right of prior purchase 
to vendor. —The prior right of any person shall be extinguished 
unless such person shall within the period of three months 
from the date on which notice under section IS is duly given 
and served, or within such further period not exceeding one 
year from such date, as the court may allow, present to the 
court a notice for service on the vendor or mortgagee of his 
intention to enforce his right of prior purchase. Such notice 
shall state whether the person intending to exercise the right 
accepts the price or amount due on the footing of the mortgage 
as correct or not, and if not, what sum he is willing to pay. 

When the court is satisfied that the said notice has been 
duly served on the vendor or mortgagee the proceedings shall 
be filed. 

20. Suit to enforce right of prior purchase. — Any person 
entitled to a right of prior purchase may, when the sale or 
foreclosure has been completed, bring a suit to enforce that 
right. 

21. Plaintiff may be called upon to make deposit or file 
security.—{ I) In every such suit the court shall at, or at any 
time before, the time of settlement of issues, require the plain¬ 
tiff to deposit in the court such sum as is in the opinion of the 
court equal to one-fifth of the probable value of the land or 
property or require the plaintiff to give security to the satisfac¬ 
tion of the court for the payment of a sum not exceeding such 
probable value within such time as the court may fix in such 
order. 

(2) In the case of an appeal, the appellate court mav at 
any time exercise the powers conferred on a court under sub¬ 
section fl). 

(.3) Every sum deposited or secured under sub-section 
(1) or (2) shall be available for the discharge of costs. 

(4) If the plaintiff fails within the time fixed by the court 
or within such further time as the court may fix to make the 
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the securit y u'ider sub-section (1) or (2) his 
in ay be ^ G re ^ ectec ^ or appeal dismissed as the case 

t u j'P ^ t ^ le P^ a ' nt *ff withdraws any amount deposited in 

(h\ e u manner his suit or appeal shall be dismissed. 

• an >’ s< 2 curity furnished for any cause becomes void 

« ns “ c,ent ’. ^ ie court shall order the plaintiff to furnish fresh 
uri y or to increase the security, as the case may be, within 
i be fixed by the court and if the plaintiff fails to com- 

^ 1 or .^ er ’ ^ le su ‘ t or appeal shall be dismissed. 

1 ^l est ! mate the probable value made for the pur¬ 
pose of sub-section (1) shall not affect any decision subse- 
quently come to as to the market value of the property- 

Special conditions relating to sales of agricultural 
and. No decrees shall be granted in a suit to enforce right of 
prior purchase in respect of the sale of agricultural land until 
the plaintiff has satisfied the court :— 

(а) that the sale in respect of which right is claimed is not 
in contravention of the Alienation of Land Regulation. 

(б) that he is not debarred by the provisions of section IS 
of this Regulation from exercising the right of prior purchase. 

23. Procedure on determination oj the sale issues. —In a 
suit to enforce the right of prior purchase in respect of a sale 
of agricultural land if the court finds that the sale is in contra¬ 
vention of the Alienation of Land Regulation the Court shall 
dismiss the suit. 


24. Fixing of price for purposes of suit in case of sale. 

(1) If in the case of a sale the parties are not agreed as to the 
price at which the person having right of prior purchase shall 
exercise his right, the Court shall determine whether the price 
at which the sale purports to have taken place has been fixed 
in good faith or paid and if it finds that the price was not so 
fixed or paid, it shall fix as the pr ; ce for the purposes of the 
suit the market value of the land or property. 

(2) If the Court finds that the price was fixed in good faith 
or paid, it shall fix such price as the price for the purposes of 
the suit ; 

Provided that when the price at which the sale purpoits 
to have taken place represents entirely or mainly a debt great¬ 
ly exceeding in amount the market value of the property, tie 
Court shall fix the market value as the price of the lane oi 
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property for the purposes of the suit and may put the vendee 
to his option either to accept such value as the full equivalent 
of the consideration for the criminal sale or to have the said 
sale cancelled and the vendor and vendee restored to their 
original position. 

25. Fixing op price for purposes op suit in case op pore- 
closures. —df in the case of a foreclosure the parties are not 
agreed as to the amount at which a person having a right of 
prior purchase shall exercise his right, the court shall 
determine whether the amount claimed by the mortgagee is 
due under the terms of the mortgage and whether it is claimed 
in good faith. If it finds that the amount is so due and is 
claimed in good faith, it shall fix such amount as the price for 
the purposes of the suit hut if it finds that the amount is not 
so due or, though due, is not claimed in good faith, it shall 
fix as the price for the purposes of the suit the market value i f 
the property. 

26. Market value how to be determined. — For the pur¬ 
pose of determining the market value, the Court may consider 
the following among other matters as evidence of such 
value:— 

(а) the price or value actually received or to be received 
by the vendor from the vendee, or the amount really due on 
the footing of mortgage as the case may be; 

(б) the amount of interest included in such price, value 
or amount ; 

(c) the estimated amount of the average annual net 
assets of the land or property ; 

[d] the land revenue assessed upon the land or proper- 

ty ; 

{e) the value of similar land or property in the neighbour¬ 
hood ; 

(p) the value of the land or property as shown by previous 
sales or mortgages. 

27. Concurrent hearing of suits. — When more suits than 
one arising out of the same sale or foreclosure are pending, 
the plaintiff in each suit shall be joined as defendants in each 
of other suits, and in deciding the suits the court shall in each 

decree state the order in which each claimant is entitled to 
exercise his right. 
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^ “ S ,- C °Py of decree to be sent to Wazir Wazarat : his 

\VV 1° r reviSl0n ~ The Court shall send to the 

a u at r C ° nCerned a c °P> r of ever >’ original decree 
granting right .of p n° r purchase other than a decree granting 

e>ht of prior purchase in respect of a building 

or site ot a building in a town or sub-division of 

r OU n ’ an j t ^ ie Wazir-Wazarat may within two months 

. I 1 e ^ ate receipt of such copy, apply 

6 ^ C | U |^ t0 appeal in the suit would lie or if 

no appeal lies, to the Court to which revision would lie for 
ie revision of the decree on the ground that the decision of 
ie Court of first instance is contrary to the provisions of the 
Alienation of Land Regulation. 

(2) Such an application shall not be liable to stamp duty 
and the provisions of the Code of Civil Procedure as regards 
appeals shall apply, as far as may be, to the procedure of the 
Appellate Court on receipt of such application. 

(3) No appearance by or on behalf of the Wazir Wazarat 
shall be deemed necessary for the disposal of the appliction. 


CHAPTER V. 

Limitation. 

29. Limitation. — In any case not provided for by Article 
8 of the second schedule of the Limitation Regulation of the 
State, the period of limitation in a suit to enforce a right of 
prior purchase shall be one year. 

(a) In the case of a sale of agricultural land or village 
immovable property:— 

from the date of attestation (if any) of the sale by a Re¬ 
venue Officer having jurisdiction in the register of mutations 
maintained under the Land Revenue Regulation ; 

or 

from the date on which the vendee takes under the sale 
physical possession of any part of such land or property which¬ 
ever date shall be earlier; 

( b) In the case of a foreclosure of the right to redeem 
village property or urban immovable property lrom the date 
on which the title of the mortgagee to the property becomes 
absolute; 
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(c) In the case of a sale of urban immovable property 
from the date on which the vendee takes under the sale 
physical possession of any part of the property. 

(Sd.) BAR)OR DALAL, 

President, 

Jammu and Kashmir Praja Saba. 


Received the assent of His Ilighoess the Maharaja Bahadur on the 
9th day of April 1936 corresponding to the 2$th day of Chet 199 2 vide 
order No. 20/H of ly36. 

(Sd.) HAVELI RAM, 

/or PitiM& Minister. 

Certificate. 

,c,J!, e t ab ° Ve Regulation was passed by the Praja Sabha on 8th April 
Duj'b received the assent of Mis Highness the Maharaja 

f a I” 'k Apri | <) 3»/28th Chet 1992, and will come into operation 
from the date the same is published in the Government Gazette* according to 
bection 12 of bn Partap Jammu and Kashmir Laws Consolidation Regulation 
•No. IV of 1977 as amended by Regulation No. VI of 1992. 

(Sd.) HIKANAND RAINA, 

S EC Tv ETA RY, 

*D,kr t j . . Jammu an t Kashmir Praja Sabha. 

I ublished in the Jammu and Kashmir Government 
Gazette, dated 14th Baisakh 1993/25th April 1936. 

The Code of Civil Procedure Amendment.Regulation, 1993. 

Regulation No. Ill of 1993 

ri«iip ER j AS 11 >s expedient further to amend the Code of 

ena V c t e P d r0 a C s e fol"ws°C the PUrP ° SC herein - ftP '' “PP^ng * » 

■h £[ eli ?, inar ,*’*hort title, extent and commencement-.— 

. U) ,„ h,s « e S»lation may be called the Code of Civil Pro- 
cedate (Regulation No. X of 1977) Amendment Regulation of 

l::!) I ft^ tothe r h ? leof j hs J— :,,,d *«>.«* state 

2 In f • Sfk, f ° rCe from the flateof its enactment. 

nation shall be adSed- ° V,S ‘° n ^ 2) ~ T " e «p)a- 

(Sd.) BAKJOR DALAL, 

j , __ President, 

Jammu and Kashmir State Praja Sabha. 
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Rp - . , , TRIME MINISTER'S OFFICE 

April 1936 corre 6 ^ ent of !t' S . ^ ghDe5S ,he Maharaja Bahadur on 29th 

e», ondiog to 18th Baisakh 199-*, vide Order No. 22-H of ,936 

(Sd.) HA\ELI RAM, 

for PhIME MlNISTe R. 

THE Theahnv U t K 1 SHMIK STATE pr AJA SABHA CERTIFICATE. 
1935/7thCh.rmu® 110 v ^ s passed b V ‘h e Praja Sabha on 19th March 
Bahadur on /Q^ A - the asseDt of His Highness the Maharaja 
on 9tb Jeth 1993 Pn l^°/*8th Baisakh 1993 and will come into operation 


(S3.) HI RAN AND RAIN A, 

Secretary, 

Jammu and Kashmir State Praja Sabha. 

The Jammu Alienation of Land An endment Regulation, 1993 
w . Regulation No. IV of 1993. 

f r * j ereas it is expedient to amend the Jammu Alienation 
° L,a . Regulation (No. 6 of 1990) for the purpose hereinafter 
appearing it is enacted as follows: 

j ; Preliminary, short title, extent and commencement '.— 
\i) This Regulation may be called the Jammu Alienation 
of Land Amendment Regulation of 1993. 

(**') R shall come into force immediately from the date of 

its enactment. 

2. In section 18(2)—The proviso shall be deleted and 
the following explanation substituted for it:— 

Explanation'. —Araziat Maqbuza Assamian Mauruse wa 
Malikan include lands held by owners and occupancy tenants 
whether cultivated directly or through tenants at will. 

(Sd.) BARJOR DALAL, 

President, 

Jammu and Kashmir State Praja Sabha. 


PRIME MINISTER’S OFFICE. 

Received the assent of His Highness the Maharaja Bahadur on 29ih 
April 1936, corresponding to 18th Baisakh 1993, vide order No. 21-H of 1936. 

(Sd) HAVEL! RAM. 

for prime minister. 


JAMMU AND KASHMIR STATE PRXj A S \BH V CERTIFICATE. 

The above regulation was passed by the Praja Sabha on 19th March 
1936/7th Chet 1992, received the assent of His Highness the Maharaja 
Bahadur on 29th April 1936/lSth Baisakh 1993 and will come into operation 
on 9th Jeth 1993. 

(Sd.) HIRANAND RAINA. 

ShCK ■ T/, RY. 

Jammu and Kashmir State Praja Sabha. 
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The Jammu and Kashmir Cinematograph (Amendment) Regulation, 1993. 
' Regulation No V of 1993. 

A Regulation to amend the Jammu and Kashmir 
Cinematograph Regulation No. XXIV of 1989. 

Whereas it is expedient to amend the Jammu and 
Kashmir Cinematograph Regulation No. XXIV of 1989, for 
the purpose hereinafter appearing, it is hereby enacted as 
follows 

1. This Regulation may be called the Jammu and 
Kashmir Cinematograph (Amendment) Regulation, 1993. 

2. In section 2 clause 4 of the Jammu and Kashmir 
Cinematograph Regulation No. XXIV (hereinafter referred to 
as the said Regulation) the definition ol the term “Police 
Minister” shall be deleted. 

3. In sub-section (2) of Section 5 of the said Regulation 
the words “the Board of Censors constituted by His Highness’ 
Government shall be substituted for the words “any authority 
constituted under Act II of 1918 of British India" and the 
word Board” for the word “authority” occurring in line 5. 

4. In Section 5 of the said Regulation : — 

(a) Sub-section (3) shall be renumbered as sub-section (4) 
and in that:sub-section as so renumbered the words “Prime 
Munster shall be substituted forthe words “Police Minister”, 

section' (^nameiy Sha " be inSerted as 

.. , I! 05 / further condition shall be inserted in every licence 
that the licensee will not exhibit or permit to be exhib ted in 
pubhc any advertising matter consisting of or containing any 

for r re ^- e 3 e l! tat,0n wh,ch has not bee n certified as suftable 
H /hne s' a G° o n * thC B ° ard of Censors constituted by H s 

«—*• - 

o f t'' u ^,on dded as '' roviso at ,he 

•he granTof^aiicence S to'm-even^ Pri ' ne Mi " is,er Prohibit 
or annoyance to the public or comrr > on injury, danger 

dwell or occupy propeny in the w pe , op ‘ e ,n general, who 

“of which thSn be g v ;v c ::^' of the > iiace » -p^ 

Sect,on 6 of the said Regulation 
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{a) Sub-section (3) shall be renumbered as sub-section (4) 
and in that sub-section as so renumbered after the word “film” 
in both places where it occurs the words “or advertising matter” 
shall be inserted, and 

( b) the following sub-section shall be inserted as sub¬ 
section (3), namely:— 

“(3) If the owner or person in charge of a cinematograph, 
or the producer or importer of a film, exhibits or permits to be 
exhibited in public any advertising matter consisting of or 
containing any pictoral representation which has not been 
certified as suitable for publication by the Board of Censors 
constituted by His Highness’ Government, or distributes or 
publishes or causes to be distributed or published any such 
matter, he shall be punishable with fine which may extend 
to five hundred rupees and in the case of a continuing olfence 
with a further fine which may extend to fifty rupees for each 
day during which the offence continues, and if the offender 
is the owner or person in charge of a cinematograph his 
licence (if any) shall be liable to b: revoked by the licencing 

authority.” . 

7. Between Section 6 and Section 7 and after Section 6 
of the said Regulation, the following Section shall be inserted 
as section 6-A : — 

“6-A. Certification o) films.— (I) His Highness’ Govern¬ 
ment may by notification in the Jammu and Kashmir Govern¬ 
ment Gazette constitute a Board of Censors including 
one non-official member for each province for the purpose of 
examining films and pictoral representations intended for use 
as advertising matter and of certifying films as suitable for . 
public exhibition and pictoral lepresentation as suitable for 


publication. . . ., 

(2) If the Board after such examination as it may consider 

necessary, finds that a film is suitable for public exhibition 
or that a pictoral representation is suitable for publication, it 
shall grant a certificate to that elTect to the person applying 
for the same, and shall cause the film or pictoral representation, 
as the case may be, m irked in the prescribed manner. Li\e 

certificate of the Board shall, except as hereinafter provided, 

be valid throughout the Jammu and Kashmir 

(3) (a) If the Board is of opinion that a film is not 

suitable for public exhibition or that a pictoral representation 
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is not suitable for publication, it shall inform the person 
applying for the certificate of its decision, and such person 
may, within thirty days from the date of such decision, appeal 
for a reconsideration of the matter by His Highness’ 
Government. 

(b) If His Highness’ Government reject the appeal, it 
shall, by notification in the Jammu and Kashmir Gazette 
direct that the film or pic (oral representation as the case may 
he, shall be deemed to be an uncertified film or pictoral 
representation for the whole or any part of the State. 

(4) His Highness’ Government may by notification in the 
Jammu and Kashmir Gazetre direct that a certified film or 
pictoral representation shall be deemed to be an uncertified 
film or pictoral representation in the whole or any part of 
the State. 


(3) The exhibition of a film or the use as advertising 
matter of a pictoral representation to which any order or 
direction under clause (b) of sub-section (3) or sub-section (4) 
is for the time being applicable shall, in the area to which 
such order or direction relates, be deemed to be a contraven- 

1,0,1 .o' l . h * condition mentioned in sub-section (2) or sub¬ 
section (3), as the case may be, of Section 5”. 

.. 8 - !" l U n'. sectio " Ci of Section 7 of the said Regulation 

word^PoHce^in1sted' n,5ter " ^ be Substituted for the 

The present clause (2) ( b) shall be renumbered as (2) (c) 
and the following shall be added as clause (2) (4) — 

(6) the procedure of the authority constitn^H 

S3$=» t-Mwadg 


The C ° X r /ut V h„^N„ eli VI R oU993 n ' ‘" 3 

to Co%T^lZt' ,aU aml amCnJ th * l «” rooting 

and the 

thrift, self-help and mitua aid f -° r ! he .l )ro ™otion of 

persons with common economic no *?*' tunsts and other 
better living, better business and ben ?** S ?\ l ° brin ^ r abou t 
and for this purpose to consolidate and ZmJ 
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to Co-operative Societies in the Jammu and Kashmir State, it 
is hereby enacted as follows: — 


Preliminary. 

• V, iUle and extent ~ (?) This Regulation may 

oe called the Co-operative Societies Regulation of 1993; and 

\2) It extends to the whole of the Jammu and Kashmir 


2. Dejinitions —In this Regulation unless there is any¬ 
thing repugnant in the subject or context: 

( a ) _ “Bye-laws” mean the registered Bye-laws for the 
time being in force and include a registered amendment of 
the Bye-laws; 

(b) “Committee” means the governing body of a 
registered society to whom the m magement of its affairs is 
entrusted. 


(c) “financing Bank” means a registered society the main 
object of which is to lend money to other registered societies; 

{d) “Member” includes a person joiningin the application 
for the registration of a society and a person admitted to 
membership after registration in accordance with the bye-laws 
and rules; 

(e) “Officer” includes a president, vice-president chair¬ 
man, vice-chairman, Secretary, Assistant-Secretary, treasurer, 
member of Committee and any other person empowered under 
rules or the bye-laws to give directions in regard to the busi¬ 
ness of the society. 

(/) “Registered Society” means a society registered or 
deemed to be registered under this Regulation ; 

(g) “Registrar” means a person appointed to perform the 
duties of a Registrar of Co-operative Societies under this 
Regulation ; and 

(h) “Rule*” mean rules made under this Regulation. 

(i) A creditor includes a depositor. 

Rcgi^trat ion. 

3. The Registrar .—The Government of His Highness 
the Maharaja Bahadur may appoint a person to be Registrar 
of Co-operative Societies for the whole State or any portion of 
it, and may, appoint persons to assist such Registrar, and 
may, by general or special order confer on any such persons 
all or any of the powers of a Registrar under this Regulation. 

4. Societies ic/ncli may be registered .— Subject to the 
provisions of this Regulation a society which has as its object 
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the promotion of the economic interests of its members in 
accordance with co-operative principles, or a society establish¬ 
ed with the object of facilitating the operation of such a 
society, may be registered under this Regulation with or 
without limited liability : 

Provided that unless the Government of His Highness 
the Maharaja. Bahadur by general or special order otherwise 
directs— 

(i) the liability of a society of which a member is a 
registered society shall be limited ; and 

( ii ) the liability of a society of which the primary object 
is the creation ol funds to be lent to its members, and of 
which the majority of the members are agriculturists, and of 
which no member is a registered society shall be unlimited 
and the members of such a society shall on its liquidation be 
jointly and severally liable for and in respect of all its 
obligations. 

Provided further that when the question whether the 
liability of a society is limited or unlimited has once been 
decided by the Registrar his decision shall be final, unless 
changed as provided hereinafter. 

5. Change o) liability .—(/) Subject to the proviso to 
section 4 and to any rules made in this behalf, a registered 
society may, with the previous sanction of the Registrar, 
change its liability from limited to unlimited or from unlimited 
to limited: 

Provided that— 

(1) The society shall give notice in writing of its intention 
to change its liability to all its members, depositors creditors: 

(ii) any member, depositor or creditor shall, notwith¬ 
standing any bye-law or contract to the contrary, have the 
option of withdrawing his shares, deposits or loans as the case 
may be, within three months of the service of such notice on 
him and the change shall not take effect until all such claims 
have been satisfied:.and 

(m) any member, creditor or depositor who does not exer¬ 
cise his option within the period aforesaid, shall be deemed to 
have assented to the change. 

(2) Notwithstanding anything contained in the proviso to 
sub-section (1) the change shall take effect at once if all the 
members, creditors and depositors assent thereto. 
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6. Restrictions on interest of members of society with 
limited liability and a share capital. — Where the liability of 
the members of a society is limited by shares no member other 
than a registered society shall — 

(a) hold more than such portion of the share capital of the 
society subject to a maximum of one-fifth as may be prescrib¬ 
ed by the rules; or 

( b ) have or claim any interest in the shares of the society 
exceeding one thousand rupees; provided that where the 
society is a financing Bank, a member may have or claim an. 
interest in the shares of the society not exceeding five thou¬ 
sand rupees. 

7. Conditions of registration. —(/) No society, other than 
a society of which a member is a registered society shall be 
registered under this Regulation which does not consist of at 
least ten persons who have attained the age of majority and 
where the object of the society is the creation of funds to be 
lent to its members unless such persons— 

{a) reside in the same town or village or in the same group 
of villages; or 

(6) save where the Registrar otherwise directs, are mem¬ 
bers of the same tribe, class, caste or occupation. 

(2) The word “limited” shall be the last word in the name 
of every society with limited liability registered under this 
Regulation. 

8. Powers of Registrar to decide certain questions.-— 
When any question arises whether for the purposes of this 
Regulation a person is an agriculturist or a non-agriculturist, 
or whether any person is a resident in a town or village or 
group of villages shall be considered to form a group or 
whether any person belongs to any particular tribe, class, 
caste or occupation, the question shall be decided by tie 

Registrar whose decision shall be final. 

9. Application— (/) For purposes of registration an 

application to register shall be made to the Registrar. 

(2) The application shall be signed. - 

{a) in the case of a society of .vhich no member is a 
registered society, by at least ten persons qualified in accord¬ 
ance with the requirements of sub-section (1) ° ec 101 ’ 


and 


(b) In the case of a society of which a 
registered society, by a duly authorised person 


member is a 
on behalf of 
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every such registered society, and where all the members of 
the society are not registered societies, by ten other members 
or when there are less than ten other members, by all of 
them. 

(3) The application shall be accompanied by a copy of 
the proposed bye-laws of the society, and the persons by 
whom or on whose behalf such application is made shall 
furnish such information in regard to the society as the 
Registrar may require. 

10. Registration. — If the Registrar is satisfied that 
a society has complied with the provisions of this Regulation 
and the rules and that its proposed bye-laws are not contrary 
to this Regulation or to the rules, he may register the society 
and its bye-laws. In case of refusal an appeal shall lie to the 
Minister-in-charge of the Co-operative Department within two 
months from the date of knowledge of the order of refusal. 

• _ * * registration. —A certificate of registra¬ 

tion signed by the Registrar shall be conclusive evidence that 
the society therein mentioned is duly registered unless it is 
proved that the registration ot the society has been cancelled. 
. ^• Amendment of the bye taxes of registered society. — 

( ) Mo amendment of the bye laws of a registered society shall 
e valid until the same has been registered under this Regula¬ 
tion for wh.ch purpose a copy of the amendment shall be for¬ 
warded to the Registrar. 

(2) If the Registrar is satisfied that any amendment of 
the bye-laws is not contrary to this Regulation or to the rules 
he may register the amendment. In case of refusal an appeal 
,e M° th f Mm,ster -in-charge of the Co-operative Depart- 

order 7 “"us™ m °'’ thi ° f * he date ° f of the 

bve uL V f!' en . R 'T trar re S isters an amendment of the 

a conJ JL reff ' Ste, ; ed soclet y he sha » issue to the society 
a copy of the amendment certified bv him which shall be 

conclusive evidence that the same is duly registered 

re,d D ™\ slon and amalgamation of societies— (/) Any 

ly c . led fo°r C ' t | ty mi ‘ y ’ 3t \ meetin e " f its general body speciai- 

nodee shall be ,.i RUrP f OSe ° f whi< r h at '«“* clear day's 

into iw b ,ven to its members, resolve to divide itself 

subru‘:, r ^ re t ution 

to as the preliminary resolution) shall 



22 


THE PUNJAB LAW REPORTER. 


[VOL. XXXVIII —1936. 


contain proposals for the division of the assets and liabilities 
° L le societ y among the new societies into which it is propos- 
6 ^' v ‘^ e '*■ anf * shall prescribe the area of operation of, 

and specify the members who will constitute each of the new 
societies. 

(2) (/) A notice with a copy of the preliminary resolution 
shall be duly served on all the members, creditors and 
depositors of the society. 

(n) Any member of the society may notwithstanding any 
bye law to the contrary, by notice given to the society with¬ 
in a period of 3 months from his receipt of the preliminary 
resolution, intimate his intention not to become a member 
of any of the new societies. 

(Hi) Any creditor or depositor of the society may, not¬ 
withstanding any agreement to the contrary by notice given 
to the society within the said period intimate his intention to 
demand a return of the amount due to him. 

(3) After the expiry of three months from the service of 
the preliminary resolution all the numbers, creditors and de¬ 
positors of the society, a meeting of the general body of the 
society of which at least 15 clear days notice shall be given 
to its members shall be convened for considering preliminary 
resolution. If, at such meeting the preliminary resolution is 
confirmed by a resolution passed by a majority of not less than 
two thirds of the members present, either without changes or 
with such changes as in the opinion of the Registrar are not 
material, he may subject to the provisions of clause (5) and 
Section 10 register the new societies and the bye-laws thereof. 
On such registration, the registration of the old society shall 

be deemed to have been cancelled. 

The opinion of the Registrar as to whether the changes 
made in the preliminary resolution are or are not materia 
shall be final and no appeal shall lie therefrom. 

(4) At the meeting referred to in clause (3) provision s a 

be made by another resolution for:— , 

(f) the payment of the share capital of tie ,T,ei J 1 
who have given notice under sub-clause (it) °* c aus 

(n) the satisfaction of the claims of all the creditors 3 
depositors who have given notice under su -c ause , jtor 
clause (2): Provided that no member, creditor 
shall be entitled to such repayment or satisfaction 
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preliminary resolution is confirmed as provided in clause (3). 

This proviso will apply to (4) (t) and 4 (n) 

(5) If, within such time as the Registrar considers reason¬ 
able, tlie share capital of the members referred to in clause 
(4) is not repaid or the claims of the creditors and depositors 
referred to in that clause, are not satisfied, the Registrar shall 
refuse to register the new societies. 

(6) The registration of the new societies shall be a sum- 
cient convevance to vest the assets and liabilities of the origi¬ 
nal society in new societies in the manner specified in the pre¬ 
liminary resolution as confirmed under clause (3). 

B. (1) Two or .more registered societies may, at meetings 
of their respective general bodies specially called for the pur¬ 
pose of which at least seven clear days' notice shall be given 
to their respective members, resolve to amalgamate into one 
society. This resolution is hereinafter in this sub-section re¬ 
ferred to as the preliminary resolution. 

(2) (i) A notice with a copy of the preliminary resolution 

of each soeietv sh ill be served on all the members, creditors 

* 

and depositors thereof. 

(/•/) Any member of anv such society may, notwithstand¬ 
ing any bye-law to the contrary bv notice given to the society 
of which he is a member within a period of three months from 
the service to him of the preliminary resolution intimate his 
intention not to become a member of the new society. 

(ill) Any creditor or depositor of any such society may, 
notwithstanding any agreement to the contrary by notice given 
to the society of which he is creditor or depositor within the 
said period, intimate his intention to demand a return of the 
amount due to him. 

(J, After the expiry of three months from the service 
of the preliminary resolution to all the members and creditors 
and depositors of all the societies, a joint meeting of the memb¬ 
ers of such societies of which at least fifteen clear day’s notice 
shell 1 be given to them, and at which not less than two-thirds 
of members of each, society are present shall be convened 
for considering the preliminary resolution. If, at such mee¬ 
ting, the preliminary resolution is confirmed by a resolution 
passed by a majority of not less than two-thirds of the members 
present either without changes or with such changes as, in 

the opinion ot the Registrar are not material, he may sub- 

* 
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ject to the provisions of clause (3) and section 10 register 
the new society and the bye-laws thereof. On such regist¬ 
ration, the registration of the old societies shall be deemed to 
have been cancelled. The opinion of the Registrar as to 
whether the changes made in the preliminary resolution are 
or are not material shall be final and no appeal shall lie 
therferom. 

{4) At the joint metting referred to in clause (3), provision 
shall be made by another resolution for: — 

(t) the repayment of the share capital of all the members 
who have given notice under sub-clause (it) of clause (2) ; and 
(ti) the satisfaction of the claims of all the creditors who 
have given notice under sub-clause ( in ) of clause (2) : 

Provided that no member or creditor shall be entitled to 
such repayment or satisfaction until the preliminary resolution 
is confirmed as provided in clause (3). 

(5) If, within such time as the Registrar considers reaso¬ 
nable, the share capital of the members referred to in clause 
(4) is not rep nd or the claims of the creditors referred t > in 
clause (4) are not repaid or the claims of the creditors referred 
to in that clause are not satisfied, the Registrar miy refuse 
to register the new society. 

(6) The registration of the new society shall be a sutficient 
conveyance to vest in it all the assets and liabilities of the 
original societies. 

Rights and liabilities oj members 
14. Member not to exercise rights till due payment 
made. —(1) No member of a registered society shall, save as 
otherwise provided in sub-section (2) exercise the rights of 
a member unless or until he has made such payment to the 
society in repect of member-ship or acquired such interest 
in the society as may be prescribed by the rules and bye¬ 
laws- 

(2) In the case of a society registered after the commence¬ 
ment of this Regulation, the persons who have signed t e 
application to register the society may elect a committee to 
conduct the affairs of the society fora period of 3 months 
from tlie date of registration or for such further period as k 

Registrar may consider desirable : . 

Provided that the Committee shall cease to function as 

soon as the members of the society have elected a commi ce 
in accordance with its bye-laws. 
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15. General meetings. —(1) The committee may at any 
time call a general meeting of the society and shall call such 
meeting within one month after receipt of a requisition in 
writing from the Registrar or from a financing Bank to which 
the society is indebted or from such number of members or 
pioportion of the total number of members as may be specified 
in the byelaws of the society. 

(2) If a general meeting is not called in accordance with 
such requisition the Registrar shall have power to call a general 
meeting of the society himself. 

■ . V°les of members. —(/) No member of any registered 

society Shal! have more than one vote in the affairs of the 

rlviir«-. Pr °r iC lf < f t lat ' n tlle case of an equality of votes the 
a rman shall have an additional casting vote. 

its funrk in r ?f 1Ste »I ed s ° f c,ety which h ‘ s ‘“vested any part of 
anv of itc ares another registered society may appoint 

anv rule '"'k ^ not disqualified for such appointment under 

r 1 : ,ecr ; b ‘ din tiwt Muif ^»f such 

otner registered society. 

The l trin.£r S/r r °'\ «/ **■»« or intcrest.-(l) 

the e,l 'r dUrge of « h « *h-*re or interest of a member in 

cond.tfons °. J reS ' s f ercd *'>‘‘11 be subject to such 

th;; d Re^aln 0 0 a r m brr:",es 0ld "' S “ be — ib = d b >' 

or his 2 . ) nter™tTn b rL Sha "> T* trJnsfer an >’ share held by him 

part thereof^nless!— C lP,ta " Pr ° perty " f ‘ he s ° ci ^ " any 
yearltnd 6 ' US he ' d SUCh share ° r interest f ‘> r 'ess than one 

member oF the "society 'a m “ de lo , the societ y °r to a 

nmcatim 

IS All DlUie s°t Registered Societies. 
have an mistered *><='<% shall 

which all notices and • accordance with the rules, to 

send to the Registrar notic "hi'w V°' 1S be Sent * and sha| l 
within 30 days of such change. ° f CVery chan « e hereof 

inspection.-Ev°!y revered'sodet^ f'V/l byedaws open to 

Regulation and of the rulJs - y shaH ) <eep ;l C °PX of this 

U rLlks «°verning such society and of its 
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Hrn^ aWS ’u°^ en to ' ns P ect > on of charge at all reasonable 

s at t ' le registered address of the society. 

9 Privileges of Registered Societies. 

■ Societies to be bodies, corporate. —The registration of 
h^^ 6 ^ render it a body corporate by the name under 

V | !t ' s registered with prepetual succession and a common 
sea , and with power to hold property to enter into contracts, 
o institute and defend suits and other legal proceedings and 
° things necessary for the purpose for which it was 

constituted. 

Explanation —Nothing herein contained shall authorize 
acquiring or holding of property by societv if any member of 
such a society cannot do as according to laws and rules in 
force in the State. 

21, Prior claim of Society. --Subject to any prior claim 
of Government in respect of land revenue or any money 
recoverable as land revenue or of a landlord in respect of rent 
or any money recoverable as rent. 

(а) Any debtor outstanding demind owing to a society 
by any member or past member shall be a first charge (i) upon 
crops of other agricultural produce raised in whole or in part 
with a loan taken from the society by such member or past 
member and (li) upon any cattle fodder for cattle agricultural 
or industrial implements or machinery, or raw materials for 
manufacture or workshops, godown or place of business sup¬ 
plied to or purchased by such member or past member in 
whole or in part from any loan whether in money or goods 
given him by the society; 

Provided that nothing contained in this clause shall affect 
the claims of any bona-fide purchasers or transferee for value 
without notice of any such crops or other agricultural produce, 
cattle fodder for cattle or raw material for manufacture or 
work shops or agricultural or industrial Implements; anil 

(б) any outstanding demands or dues piyable to. a housing 
society by any member or past member in respect of rent, 
shares, loans, or purchase money or any other rights or amounts 
payable to such society shill be a first charge upon his mtu- 

est in the immovable propertv of the society. 

22. Charges & set-off in respect to shares or interest of 

members. — A registered society shall have a charge upon u- 
share or interest in the capital and on the deposits o a 
member or past or deceased member and upon an> 1N1 ~ I * 
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bonus or profits payable to a member or past member or the 
estate of deceased member in respect of any debt due from 
such member or p ist member or the estate of such deceased 
member .o the society and may set off any sum credited or 
payable to a member or past or deceased member or the estate 
of a deceased member in or towards piyment of any such debt. 

23. Share or interest not liable to attachment .—Subject 
to the provisions of section 22, the share or interest of a 
member in the capital, of a registered society shall not be 
liable to attachment or sale under any decree or order of a 
court of justice in respect of any debt or liability incurred 
by such member. Neither the official assignee or receiver 
under any Insolvency Law shall be entitled to or have any 
claim on such share or interest. 

24. Transfer of interest on death of member .—(/) 
Subject to the provision of section 22, a registered society may 
on the death of a member transfer his share or interest in the 
capital to the person nominated in accordance with the rules 
made in his behalf or, if there is no person so nominated, to 
such person as may appear to the-/comm it tee to be the heir or 
legal representative of the deceased member, or pay to such 
nominee, heir or leg il representative as the case may be, a 
sum representing the value of such in miner's share or interest, 
as ascertained in accordance with the rules or bye-laws: 

Provided that:— 

(t) in the case of a society with unlimited liability such 
nominee, heir or legal representative, as the case may be, may 
require payment by the society of the value of the share or 
interest of the deceased member ascertained as aforesaid; and 

(») in the case of a society with limited liability the 
society shall transfer the share or interest of the deceased 
member to such nominee, heir, legal representative, as the case 
may be, being qualified in accordance with the rules and bye¬ 
laws for membership of the society, or on his application 
within one month of the death of fhe deceased member to 
any person specified in the application who is so qualified. 

(2) Subject as aforesaid, a registered society may pay 
all other moneys due to the deceased member from the 
society to such nominee, heir or legal representative as the 
case may be. 


(3) A.ll transfers and 
society in accord uv:e with 


payments m ide by a registered 
tho provisions of this section shall 
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bexaJid an< J effectual against any demand made upon the 
society by any other person. ' 

25 Liability of past member or of the estate of a 
eceasec member. The liability of a past member or the 
estate of a deceased member for the debts of a registered 
society as they existed on the date of his ceasing to he a 
rnem er or of his decease, as the case may be, shall continue 
tor a period of two years from such date. 

2o. Register of members .—Any register or list of members 
or s are kept by any registered society shall be prima facie 
evidence of any of the following particulars entered therein: — 

(а) the date on which the name of any person was entered 
in such register or list as a member; 

(б) the date on which anv person ceased to be a 
member. 


27. Proof of entries in societies books .—(/) A copy of 
any entry in a book of a registered society regularly kept in 
the course of business shall if certified in such manner as 
may be prescribed by the rules, be received in anv suit or 
legal proceedings as prima facie evidence of the existence of 
such entry and shall be admitted as evidence of the matters, 
transactions and accounts therein recorded in every case where 
and to same extent, as the original entry itself is admissible. 

(2) No officer or liquidator of a registered society and no 
officer in whose office the books of a registered society are de¬ 
posited after liquidation shall, in any legal proceedings to 
which the society or the liquidator is not a party, be com¬ 
pelled to produce any of the society’s books the contents of 
which can be proved under sub-section (1) or to appear as 
a witness to prove the in itters, transactions and accounts 
therein recorded, unless by order of the court or the arbitrator 
made for special cause. 

28. Power to attach and sell defaulter's property .— 
Whenever a decree or order of a Civil Court, a decision or an 
award of the Registrar or Arbitrator or an order of the Registrar 
or liquidator is obtained by a registered society for the realiza¬ 
tion of money, the Registrar or any person subordinate to 
him, empowered by the Registrar in this behalf, may, subject 
to such rules as may be prescribed by the Government, recover 
or order together with interest if any due thereon and the costs 
of process by the attachment and sale of the property of the 
person against whom such decree, decision, award, ordei is 
obtained. 
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29. Exemption from compulsory registration of instru¬ 
ments relating to shares & debentures of registered society .— 

Nothing in section 4 of the State Regulation Registration shall 
apply to:— 

(/) any instrument relating to shares in a registered society, 
notwithstanding that the assets of such society consist in whole 
or in part of immovable property; or 

(2) any debenture issued by any such society and not 
creating, declaring, assigning, limiting or extinguishing any 
right, title or interest to or in immovable property except in 
so far as it entitles the holder to the security afforded by a 
registered instrument whereby the society has mortgaged, 

otherwise transferred the whole or part of its 

trust frfr rhi > ^° per ^ y ° r - a u y . interf ' st therein to trustees upon 
trust for the benefit of the holder of such debentures; or 

issued'hv7nv nd °K ement Upon or tran * ler of any debenture 
issued by any such society. 

re//Jtratimi°ZZ v?'" incomc -t<*x, stamp duty and 

Bahadur by NwET'in' Vhe ^ gh " esS the 

Gizpitf m »v in tk,. " ‘ ouncation in the Government 

registered societies,' remTt the *"/■ ** C,aS8 of 

the Profits of the society or of th-X-iJoin ^ reS,,eCt ° f 

recceed hy ti, , n e,„',e, of the 

Bahadir T b h y e NotSr n f„ 1 r" High " e V he Maharaja, 

the case of any “^ e « d ^ Vernme ? t Gazetle ma >' in 
societies remit:— ” ty ° r c * ass registered 

time bein^hi^ force Wlth wh,ch * uader any law for the 

registered society ^ ^ behalf of 

the business of such society or any°c| tss’ofT relatlng to 

or decisions , awards or orders ot th > /> ch instrume nts 

court fee for the time being in force!" ^ ° f reg,stration 

standing anything ’^ contained r ^ t ^ ered Reties.— Notwith- 
Governmentof His Highness the U i° the - r e ” actm ent the 

subject to such rules as m-Jltl H A ah , ara J a Bahadur may, 
loans to t ike shares in ^ prescnbed 1,1 this behalf, grant 
other lo„„ to any ^ a * distance in^y 
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Property and Funds of Registered Societies. 

32. Restrictions on loans. — (/) A registered society shall 
not make a loan to any person other than a member: 

I rovided that, with the general or special sanction of the 
Registrar, a registered society may make loans to any regis¬ 
tered society. 

(2) Save with the sanction of the Registrar a registered 
society shall not lend money on the security of movable 

property. 

(1) Notwithstanding anything contained in sub-section 
(/) and (2) a registered society may make a loan to a deposi¬ 
tor on the security of his deposit. 

(4) In the case of Financing Bank Loans may be 
advanced to individual share-holders on the security of their 
respective shares. 

(5) The Government of His Highness the Maharaja 
Bahadur may by general or special order, prohibit or restrict 
the lending of money on mortgage of movable or immovable 
property by any registered society or class of registered 

societies. 

33. Restrictions on borrowings. -A registered society 
shall receive deposits and loans only to such extent and under 
such conditions as may be prescribed by the rules or the bye¬ 
laws of the society. 

34. Investment of funds.— (7) Subject to the provisons 
of sub-section (4) of section 32, a registered society may invest 
or deposit its funds:— 

(a) in the Government Savings Bank; or 

( b ) in any of the securities specified in section 20 of the 
Indian Trusts Act 1882; or 

(c) in the shares or securities of any other registered so¬ 
ciety provided that no such investment shall be made m the 
shares of any society with the unlimited liability; or 

(d) with any Bank or person carrying on business of 
banking, approved for this purpose by the Registrar ; or 

(e) in any other mode permitted by rules. 

(2) Any investments or deposits made before the com¬ 
mencement of this Regulation which would have been va i 
if this Regulation had been in force, are hereby ratified and 

confirmed. , 

35. Funds not to be divided among members. No pait 

of the funds of a registered society shall be divided by way 
of bonus or dividend or otherwise among its members. 



THE CO-OPERATIVE SOCIETIES REGULATION’ NO. VI OF 1993. 31 


Provided that payment may be made to a member for 
work done hv him as Secrelarv or as clerk or on such scale 
as may be prescribed by the bye-laws: 


Provided also that after at least one fourth of the net 
profits in any year have been carried to a Reserve fund, pay¬ 
ments from the remainder of such profits and from any pro¬ 
fits of past years available for distribution may be made—- 

(t) as a bonus to a member for any specific service render¬ 
ed by him to the society including work done as secretary or 
as clerk ; and 

(u) among the members to such extent and under such 
conditions as may be prescribed by the rules or the bye-laws 
provided also that in the case of a society with unlimited liabili¬ 
ty, no distribution of prolits shall be made without the general 
or special permission of the Registrar. 


36. Contribution to charitable purposes .—-Any registered 
society may after one-fourth of the net profits in any year 

etc^Z'Z l ° a Reser r Fund ' contri b“‘e an amount not 

Charihhlf n P " r Cei V'a" f J the remainin S net profits to any 
, p purpose as defined in section 2 of the Indian Charit- 

section 35 m " n 1SW. subject to the last proviso of 


audited (n Tho Registrar shall auditor cause to he 

swirSESS.—wssssa 

(2) The audit under subsection fM chali a 
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the society as the Registrar of the person authorised bv him 
under sub-section (1) may require. 

Inquiry and Inspection. 

3S. Inquiry by Registrar. —(/ The Registrar may of his 
own motion and shall on the request of the Governor, or 
on the application of a majority of the Committee or of not 
less than one-third of the members, hold an inquiry, or direct 
some person authorised by him by order in writing in this 
behalf to hold inquiry into the constitution, working and 
financial condition of a registered society. 

(2) The Registrar or the person authorised by him under 
sub-section (1) shall have the following powers namely:— 

(<*) He shall, at all reasonable times, have free access 
to the books, accounts, documents, securities, cash and other 
properties belonging to or in the custody of the society and 
may summon any person in possession or responsible for the 
custody of any such books, accounts, documents, securities, 
cash or other properties to produce the same at any place, 
at the head-quarters of the society or any branch thereof. 

( b) He may summon any person who he has reason to 
believe li is knowledge of any of the affairs of the society to 
appear before nim at any place at the head-quarters ot the 
society or any branch thereof and may examine such persons 
on oath. 

(c) (i) He may notwithstanding any rule or byelaw 
prescribing the period of notice for a general meeting 
of the society, require the officers of the society to 
call a general meeting at such time and place at the 
head-quarters of the society or any branch thereof and to 
determine such matters as may be dtrected by him. If the 
officers of the society refuse or fail to call such a meeting he 

shall have power tocall it himself. .. 

(it) Any meeting called under clause (I) shall have all 
powers of l general meeting called under the bye-laws of the 
society and its proceedings shall be regulated by sue 

bve-laws. , . . . , 

(J) When an inquiry is made under this section the 

Registrar shall communicate the result of the inquiry to 

financing bank, if any, to which the society is indebted 

39. Inspection books by Registrar —(I) The Ke ^ ,st ^ 

shall, on the application of a creditor of a registered" cl * 1 

inspect or direct some person not below the ran o . , 

authorised bv him in this behalf by a general or sj 
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in 


writing to inspect the books of the society and the Registrar 
..i the person so authorised shall have all the powers of the 
Registrar when holding an inquiry under Section 38. 

(2) No inspection shall be made or directed under sub¬ 
section (J) unless the creditor or depositor:— 

(a) satisfies the Registrar that the debt or deposit is a 
sum then due and that he has deman ied payment or return 
thereof and has not received satisfaction within a reasonable 
time; and 

(b) deposits with the Registrar such sum as security for the 
cost of the proposed inspection as the Registrar may require. 

(J) Where an inspection is made under sub-section (1) 
the Registrar shall communicate the results of such inspection 
to the creditor and to the financing bank, if any, to which 
the society is indebted. 

■10. Inspection oj books by Jinancing bank. — A financing 
bank shall have the right to inspect the books of any registered 
society which is indebted to it. The inspection may be made 
either by an officer of the financing bank or by a member 
° ' ts P' 1 '^ stair, certified by the Registrar as competent to 
undertake such inspection the officer or member so inspecting 
S1 ' 1 ,lt reasonable times have free access to books, 
accounts, documents, securities, cash and other properties 
e ongmg to or in the custody of the societv and may also 
call tor such information, statements and returns as may be 
necessary to ascertain the financial condition of the society 
and the safety of the sums lent to it by the financing bank. 

4i. Costs oj inquiry and inspection .—Where an inquiry is 

.L un o ersectio " 38 or - 1 " inspection is made under section 
, the Registrar may after giving the parties an opportunity 
to be heard, apportion the costs or such part of the costs as he 
may .hink right, between the society, the members or creditors 
or depositor demanding an inquiry or inspection, the officers 

° ffice / S °[ th ® snciet >'* Costs may also be awarded by 
e Registrar to the financing bank in the case of inspection 
under section 40 by the financing bank. P 

cosk »n* 0Very °K costs ~ An y sum awarded 
cosls under section 41 may be recovered as if 

arrear of land revenue. 

l , e S “PP ers *sston oj Committee of Society 

the U^istrlfthrr" °' If. in the opinion of 
t Str ' ,r tht oi any registered society is not 


by way of 
it were an 
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the C Comm1ttee° P f erIy J ^ may ’ . after S ivi "g ™ opportunity to 

writing c ill , mp f r ', tS ob J ect,ons ’ if any, by order in 

d.rect w^th " of the general body of the society and 

th "1 T \ C ,° n L CUrrence of the majority of members present 
the re-election of the said committee. 

Dissolution oj Society. 

has ht ' l D ‘, S . Solu ‘‘ on -</) If the Registrar, after an inquiry 

d un . der sectlon 38 or after an inspection has been 
tion k sec , tlo:i or section 40 or on receipt of an applica¬ 

tion made by three-fourths of the members of a society is of 
opinion that the society ought to be dissolved he may by 
order in writing cancel the registration of the society. A copy 
° i ft ° r i er sna ** forthwith be communicated to the society 
1 U /Vi ^ Inancm ^ of the society, by registered post. 

, (-y Any member of the society may, within two months 

irom the date of the order made under sub-section (/) appeal 

to the Minister-in-charge ot the Co-operative Department from 
such order. 

(J) Where no appeal is presented within two months from 
the making of an order under sub-section (2), the order shall 
take elfec t on the expiry of that period. 

(J) \Vhere an appeal is presented within two months, the 
order shall not take effect until it is confirmed by the Minister- 
in-charge of the Co-operative Department and such con¬ 
firmation is communicated to the society by registered post. 

45. Cancellation of registration ot society. — Where it is 
a condition of the registration of a societyth.it it should consist 
of at least ten members who have attained the age of majority 
the Registrar may, by order in writing, cancel the registration 
of the society, if at any time it is proved to his satisfaction that 
the number of the members has been reduced to less than 


ten such members. 

46. Effect of cancellation of registered society. — Where 
the registration of a society is cancelled, the society shall 
cease to exist as a corporate body: — 

(a) in the case of cancellation in accordance with the 
provisions of section 44, from the date the order of cancellation 
takes effect; 

(b) in the case of cancellation in accordance with the 
provisions cf section 45 from the date of the order. 

7. Winding /</>.—(/) Where th; registration of a society 
is cancelled under section 44 or section 45 the Registrar may 
appoint any person to be liquidator of the society. 
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(2) Subject to any rules that may be made under this 
Regulation, the whole of the assets of the society, shall on the 
appointment of a liquidator under sub-section (1) vest in such 
liquidator and he shall have power to realise such assets by 
sale or otherwise. 

(3) Such liquidator shall also have power subject to the 
control of the Registrar. 

(<*) to institute and defend suits and other 'egal proceed¬ 
ings on behalf of the society by his name of office; 

{b) to dertermine from time to time the contribution to be 
made or remaining to be made by the members or past members 
or by the estates or nominees, heirs or legal representatives 
of deceased members or by any officer or former officers to 
the assets of the society, such contribution including debts 
due from such members or persons; 

(c) to investigate all claims against the society and subject 
to the provisions of this Regulation to decide questions of 
priority arising between claimants; 

claims against the society including interest 
upto the date of cancellation of registration according to 
their respective priorities, if anv in full or rateably as the 
assets of the society p.-mnit : the surplus if anv, remaining 

P a ).' ,r,ent 1 <>f the claims being applied in’ payment of 
int aest from the date of such cancellation at a rate fixed by 
h'm but not exceeding the contract rate in any case; 

thn < * et< r rm, . ,lc by wtat persons and in what proportions 

the cost of the liquidation are to be borne; 

and diV-k ? VC Sl J Ct ! (lirections in regard to the collection 
to hfm 1 '° n " the ' lS T tS of the societ V as may appear 

society: ami'" f " r wim,in S “P the affairs of the 

& to carr >’ on th ’’ h'tsiness of the society so far as 

WsS , l,U,, f' iCU ' windin e up of the same; 

a I innirl., ■ a " 5 i ra,e * that ma - v under this Regulation, 

* “'Qu'dator appointed under this section shall, in so far 

Of t U his s P eX: S r " eCeSSary for “"*"6 ‘he purposes 
» c power to summon and enforce the 
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in the case of a Civil Court under the Jammu and Kashmir 
Code of Civil Procedure. 

(>) Any sum ordered under this section to be recovered 
as a contribution to the assets of the society or as costs of 
liquidation may be recovered, on a requisition being made in 
this behalf to the Governor by the Registrar, in the same 
manner as arrears of land Revenue 

(6) Save as provided in subsection (5), orders made under 
this section shall on application, be enforced by any Civil 
Court having local jurisdiction in the same manner as a 
decree of such court. 

(7) When the affairs of the society have been wound 
up the liquidator shall deposit the records of the society in 
such pi ice as the Registrar may direct. 

(V) Any person aggrieved by any order of the liquidator 
may appeal to the Minister-in-charge of the co-operative 
department, against such order within two months from the 
date of the issue of the order by registered post. 

4S. Bar of suit in certain cases .—Save in so far as 
expressly provided in this Regulation, no Civil Court shall 
take cognizance of any matter connected with the win ling 
up or dissolution of a society under this Regulation, and 
when a liquidator has been appointed no suit or other legal 
proceeding shall lie or be proceeded with against the society 
except by leave of the Registrar and subject to such terms 
as he may impose. 

Surcharge and attachment. 

49. Surcharge .—(/) Where in the course of an audit under 
section 37 or an inquiry under section 38 or an inspection 
under section 39 or the winding up of a society, it appears 
that any person who has taken part in the organisation or 
management of the society or any past or present officer of 
the society has misappropriated or fraudulently retained any 
money or other property or has been guilty of breach of trust 
in relation to the society, the Registrar may of his own 
motion or on the application of the committee or liquidator 
or of any creditor or contributory, examine into the con uc 
of such person or officer and make an order requiring him 
to repayor restore the money or property or any part thereo 
ith interest at such rate as the Registrar thinks just or c 
ie societv bv wav of compensation in respect ot tne 


W1 

th 
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misappropriation, fraudulent retention or breach of trust as 
the Registrar thinks just. 

(2) The order of the Registrar under sub-section (1) shall 
be final unless it is set aside by the Minister-in-charge of 
Co-operative Department on application made by the party 
aggrieved within three months of the date of receipt of the 
order by him. 

(3) Any sum ordered under this section to be repaid to a 
society or recovered as a contribution to its assets may be 
recovered on a requisition being made in this behalf to the 
Governor by the Registrar in the same manner as arrears of 
land-revenue. 


{4) This section shall apply notwithstanding that such 

person or officer may have incurred criminal liability by 
this Act. 

50. Attachment o) properly .—Where the Registrar is 
satisfied on the application of the liquidator or otherwise that 
any person with intent to defeat or delay the execution of any 

s°nJ er ^ at paSSed a « ainst him under clause (b) of 

sub-section (3) of section 47 or section 49 — 

prope^or^ ° f the who,e or an - v P ar * of his 

(t>) is about to remove the whole or any inrt of w 

Registrar ^thtj 1 R th ^ 1,10,11 liin ' ts of the jurisdiction of the 

nishe 1. direct tlie^t^hm^of"the" ad , eqUHte secunt y is ^ 
thereof as he thinks n «ro«ip , f *5 P ro P ert y or such part 

the same effect as if lt h id been^ SUC | h attachment sh all have 
Court. “ hl(lbeen ,ni(| ehy a competent Civil 


SI n • , . Arbitral ion. 

a registered society (other^han'Td^ touch,n 8 the business of 
action taken "S R!lrdin « disci Phnary 

servant of the soc,et y ) aHses^ tS COrnnUltec against a paid 

,hr ° U (! ? 6 "p« t r ™ e nTdTcea n s d ed Pe m rS e° n b "I 3 ™!" 8 

through a be X e b n er a , ;:tr “o™K„g 
society, its committee or Jy ok° c lr mCmber and the 

society; or an> oHlcer ’ agent or servant of the 

( c ) between the sociptv 

“Bent or servant of the society; or C ° m " ,,ttee ancl any officer, 
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(d) between the society and any other registered society. 

Such dispute shall be referred to the Registrar for 
decision. 

Explanation. —A claim by a registered society for any 
debt or demand due to it from a member, past member or 
the nominee, heir or legal representative of a deceased 
member whether such debt or demand be admitted or not 
is a dispute touching the business of the society within the 
meaning of this sub-section. 

(2) The Registrar may, on receipt of such reference — 
(tf) decide the dispute himself; or 

( b) transfer it for disposal to any person who has been 
invested by the Government of His Highness the Maharaja 
Bahadur with powers in that behalf; or 

(c) subject to such rules as may be prescribed refer it for 
disposal to an arbitrator or arbitrators. 

(J) Subject to such rules as may be prescribed the 
Registrar may withdraw any reference transferred under 
clause (ft) of sub-section (2) or referred under clause (i) of 
that sub-section and deal with it in the manner provided in 
the said sub-section. 

(4) Where the Registrar is satisfied that a party to any 
reference made to him under sub-section (l) with intent to 
defeat or delay the execution of any decision that may be 

passed thereon— , , . 

(a) is about to dispose of the whole or any part ot his 

proper y ,5 tQ remove the whole or any part of his 

property from the local limits of the jurisdiction of 

Regi the a Registrar may, unless adequate 'security is furnished, 
direct the attachment of the said P r ‘T ?rt >' or , ^ j, 

r: of th™ *as 

ClV1, ( c< T < The Registrar may, of his own motion or on the 
ap P ,i ( ca{iJn he of R a e ” party ^"^w^LnS 

W = d sub-secUon ,5, shall * M 
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subject to one appeal before the Minister-in-charge of the co¬ 
operative department, and shall not be called in question in 
any Civil or Revenue Court. 

(b) Any decision that may be passed by the person to 
whom a reference is transferred or by the arbitrator or 
arbitrators to whom it is referred shall save as otherwise pro¬ 
vided in sub-section (5) be final subject to one appeal before 
the Minister-in-charge of the co-operative department, and 
shall not be called in question in any Civil or Revenue 
Court. 

52. Powers to enjorce attendance .—Wherever in this 
Regulation it is provided that the Registrar or person duly 
authorised by general or special order in writing by the Regist- 
rar in this behalf shall hold an inquiry under section 38 or 
shall make an inspection under section 39 or shall wind up a 
society or shall arbitrate, such Registrar, or person authorised 

ma ^ hf’ shall r have the pcnver to su ™mon and 
H he attend ? n ^ e of witnesses including the parties 
nterested or any of them and to compel them to give evi- 

~ tsn t js&m 

Kashmir Codeo f C Gv.lP^ceda'e * '" e a " d 

c~ Offences and Penalties. 

tion, if — # ences — lt sha11 b e an oflence under this Regula- 

issued "under t^pZlioToi Thi- % ‘"T™ °rder 

furnish any information lawfully required ^ d ° eS n0t 

authorised in this beh ilf nnH om llm by a person 

Regulation. M U ' lder the Provisions of this 

tion o/ Sw/.""*™/*-Any rf ‘membfr °' t ”'° t ’ erty in c °<‘trave„- 
nominee, heir or legal reLen L ° r f '“"a niember °r the 
contravening the provisions of section 2i d ? cease ‘l member 
disposing of any property in resnl^ r .M’ 5 ' fraudulently 

entitled to claim priority under th P .r °. f " Ch , the su ciety is 

;‘ Ct to die prejudice of such chi ' I mI " ^ °‘ b er 

fine not exceeding one hundred rupees ^ pun,shable with 
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55. Prohibition of the use of the word “ Co-operation .”— 
(/) No person other than a registered society shall trade or 
carry on business under any name or title of which the word 
“Co-operative” is part without the sanction of the Government 
of His Highness the Maharaja Bahadur: 

Provided that nothing in the section shall apply to the 
use by any person or his successor in interest of any name 
or title under which he traded or carried on business at the 
date on which the Co-operative Societies Act 1970, came into 
operation. 

(2) Whoever contravenes the provisions of sub-section 
(1) shall be punishable with fine which may extend to fifty 
rupees and in the case of a continuing offence with further 
fine of five rupees for each day on which the offence is 
continued after conviction therefor. 

56. Punishment for offences not otherwise provided for. 
Any registered society or any officer or member thereof or 
any other person guilty of an offence under this Regulation 
for which no punishment is expressly provided herein shall 
be punishable with fine not exceeding fifty rupees. 

57. Cognizance of offences .—(/) No court inferior to 
that of a Magistrate of the first class shall try any offence 


under this Regulation. c .. 

(2) Every offence under this Regulation shall for the 

purpose of the Jammu and Kashmir Code of Criminal 

Procedure be deemed to be non cognizable. . 

(3) No prosecution shall be instituted under this Regulatio 

without the previous sanction of the Registrar which shall 
not be given without giving the party concerned an opportunity 

to be heard. 

Miscellaneous. 

58 Powers of Registrar to call for proceedings and to 

Pass orders thereof -The Registrar may call ^“officer 
tire record of any enquiry or the 

subordinate to him lor the purpose of satisfymfc^^ ^ 
to the legality or propriety ofany te»° such officer. If in 

rn;°clse e It^^ppt to ‘the Regime that any dechnmr or 

order or proceedings so called (or si ou on as to him m ay 

or reversed, he may pass such ord 
seem fit 
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59. Recovery of sums due to Government. —(?) All sums 
due from a registered society or from an officer, former 
officer member or past or deceased member of a 
registered society as such to the Government including any 
costs awarded to the Government in any proceedings under 
this Regulation may be recovered in the same manner as 
arrears of land revenue. 

(2) Sums due from registered society to the Government 
and recoverable under sub-section ()) may be recovered, 
firstly from the property of the society, secondly in the case 
of a society the liability of the members of which is limited 
from the members, past members or the estates of deceased 
members, subject to the limit of their liability, and thirdly, 
in the case of other societies from the members, past members 
or the estates of deceased members : 

Provided that the liability of past members and of the 
estates of deceased members shall in all cases be subject to 
the provisions of section 25. 

60. Power to exempt societies Irom conditions as to 

registration. Notwithstanding anything contained in this 

emulation, the Government of His Highness the Maharaja 

ahadur may by special order in each case and subject to 

sue conditions, if anv, as it may impose, exempt any society 

rom any of the requirements of ‘this Regulation as to 
registration. 

Powers to exempt registered societies from provisions 
oj uus Regulation. — The Government of His Highness the 
manaraja Bahadur may, by general or special order, exempt 
nj registered society from any of the provisions of this 
Kegulation or may direct that such provisions shall apply to such 
society with such modifications as may be specified in the order. 

of thfu m * ame ! £% ulation ™t to apply. —The provisions 

of 1077 TT and K ? shmir Companies Regulation No. XI 
i97 7 shall not appjy to registered societies. 

01 . Saving of existing societies .—(/) Every society 
So'I e r r Wh , ,ch has heen re g»stered under the Co-operative 

,his Re8uU 

- as ;tis£E 
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under the said Act shall so far as may be deemed to have been 
respectively made, issued and instituted under this regul¬ 
ation. 

64. An appeal against an order or decision of a Registrar 
may be made by any party aggrieved or effected by the order 
or decision to the Nlinister-in-charge of the Co-operative 
Department within 90 days of the date of the communication 
of order or decision. 


65. Acts of Societies etc., not to be invalidated by 
certain defects .—No act of a registered society or any commi¬ 
ttee or of any officer of the society, shall be deemed to be 
invalid by reason only of some defect in the organisation of 
tho society or in the formation of the general body or in the 
appointment or election of the officer or on the ground that 
he was disqualified for his office. 

66. Construction of references to Co-operative Societies 
Act 1970 in enactment .—All references to the Co-operative 
Societies Act 1970, occuring in enactment made by any 
authority in the Jammu and Kashmir State and for the time 
being in force in the Jammu and Kashmir State shall, in its 
application to the said State, be construed as references to 
this Regulation. 

67. Rules.—(?) The Government of His Highness the 
Maharaja Bahadur may, for the whole or any part of the State 
and for any registered society or class of such societies, make 
rules to carry out all or any of the purposes of this egu - 


ation. , ... , 

(2) In particular and without prejudice to the generality 

of the foregoing power such rules, may : 

(a) subject to the provisions of section o prescribe the 

maximum number of shares or portion of the capital of a 
society which may be held by a member ; t 

(b) prescribe the forms to be used and the 

be complied with in the making of applications for the registr¬ 
ation of a society and the procedure m the matter of such 


ippl '(c a ) t sub Sect to the provisions of section 5 prescribe the 
procedure to be followed,vhen societies change their form of 

(rf) ’prescribe the matters in respect of ' vlllc ^ 
nay or shall make bye-1 1 ,vs and for tne procedure tube 
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followed in making, altering and abrogating byelaws and the 
conditions to be satisfied prior to such making alteration or 
abrogation. 

(c) prescribe the conditions to be complied with by per¬ 
sons applying for admission or admitted as members, and for 
the election and admission of members, and the payment to 
be made and the interests to be acquired before the exercise 
of the right of membership; 

(/) regulate the manner in which funds may be raised by 
means of shares or debentures or otherwise : 

(g) provide for general meetings of the members and for 
the procedure at such meetings and the powers to be exercised 
by such meetings ; 

(h) prescribe in the case of a financing bank:— 

(i) the proportion of individual members to society mem¬ 
bers in the constitution of its general body or of its com¬ 
mittee ; and 

(ii) the maximum number of members of its committee. 
U) provide for the appointment, suspension and removal 
ot the members of the Committee and other officers and for 
the procedure at meetings of the committee and for the powers 

to be exercised and the duties to be performed by the Commit- 
tec and other officers ; 

u. ty prohibit a society from appointing a defaulting mem- 
oer of any society to its committee or to the committee of any 

berahin^n fh anda lowin S hi '" to exercise his rights of mem- 
vote - P ^ Cty ° r to re P res ent it in another society and 

. ^ Prescribe the accounts and books to be kept by a 
EM f " r , ‘he auditor such accounts and rtte 
roi g m f * y to , be made for such audit, and for the periodi- 

liabSities^of 10 ” society bl ' ance sheet sh °»"'8 ‘he assets and 

adurl n to'snbmit 5UCh ,ha " b * sub ™«ed and in case of 

of prepiring^ “ y SUC '' retu ™ for the le 'T ° f ‘he expenses 

which'c.nfr 1 ^?! 0 : th ° l>e ™" s by whom and the form in 

and for the charle^to"be°l > ^ s f ocicli ® s be certified 
copies • - be levied for the supply of su'ch 
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(>/) provide for the formation and the maintenance of a 
register of members and, where the liability of the members 
is limited by shares, of a register of shares ; 

(o) Provide for: — 

(«) the appointment of an arbitrator or arbitrators to 
decide disputes; 

(ii) the procedure to be followed in proceedings before 
the Registrar, arbitrator or arbitrators or other person deciding 
disputes including the appointment of a guardian for a party 
to the dispute who is a minor or who, by reason of unsound¬ 
ness of mind or mental infirmity, is incapable of protecting 
his interests ; 

(ui) the levy of the expenses incidental to such proceed¬ 
ings ; and 

( tv) the enforcement of the decisions or awards in such 

proceedings ; 

(f>) provide for the withdrawal and expulsion of members 
and for the payments, if any, to be made to members who 
withdraw or are expelled and for the liabilities of past mem¬ 
bers or the estates of deceased members. 

(</) prescribe the prohibitions and restrictions subject to 
which societies may trade with persons »vho .ire not membeis, 

(r) provide for the made in which the value of a deceased 
member’s interest shall be ascertained, and for the nomination 
of a person to whom such interest may be paid or transferred, 

(s) prescribe the payments to be made and the conditions 
to be complied with by members applying for loan, the perao 
for which loans may be made and the amount which may be 

lent to any individual member ; f _ve 

(/) provide for the formation and maintenance of r 

funds and the objects to which such funds may'be app _> 
and for the investment of any funds under e 

SOCie (u) 'prescribe the extent to which a society may limit the 

number of ^ the conditions under which profits^ 

distributed to the members of a society with -l -t d l.ab,h 
ty and the maximum rate of dividend which may o , 

societies, cribe the procedure to be fo,l ™ v ^ ^ disposal 

dator appointed under section 47 and provide for the l 
of the surplus assets, it any, of the society , 
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(x) subject to the provisions of this Regulation, deter¬ 
mine the cases in which an appeal shall lie from the orders o 
the Registrar and prescribe the procedure to be followed m 
presenting and disposing of all appeals under this Regulation; 

(y) prescribe the period for which and the terms under 
which aid may be given by the Government to societies and the 
terms under which the Government may guarantee the pay¬ 
ment of interest, on debentures issued by societies. 

(s) provide for the custody of property attached under 
this Regulation. 

(da) provide for the issue and service of processes and 
for proof of service thereof: 

( bb) provide for the inspection of documents in the 
Registrar’s Office and the levy of fees for granting certified 
copies of the same ; 

(cc) provide for the investigation of claims and objections 
that may be preferred against any attachment effected by the 
Registrar or an officer empowered by him ; 

{(Id) provide for the recovery of costs awarded against 
the Government in cases under section 49 ; 

{ee) prescribe the procedure for the attachment and sale 
of property under section 28 ; and 

(//) provide for all matters expressly required or allowed 
by this Regulation to be prescribed by rules. 

(.?) The power to make rules conferred by this section is 
subject to the condition of the rules being made after previous 
publication. 

(4) All rules made under this section shall be published 

in the Jammu and Kashmir Government Gazette and on such 

publication shall have effect as if enacted in this Regul¬ 
ation. ° 

68 . Repeals — The Co-operative Societies Act of 1970 
is hereby repealed. 


BahadurL'H.h r y e "f M av H To5 ie c hne " th * 

2nd day of Jcth lg'jj ay 936 corres P°nd.ng to the 

(Sd.) Haveli Ram, 

For Prime Minister. 
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THE PUNJAB LAW REPORTER 


The Jammu and Kashmir Government Aid to Agriculturists 
and Land Improvement Regulation No. VII of 1993. 

Whereas it is expedient to consolidate and amend the 

Preamble ^ aw re l al; ' n g to, and make better provision for, 
e - grant of loans by the Government for agricultural 
improvements and for relief of distress among zamindars it is 
hereby enacted as follows ;— 

1. Title, extent and commencement. —(7) This Regul¬ 
ation may be called the Jammu and Kashmir Government 

Aid to Agriculturists and Land Improvement Regulation, 
1 993. 

(2) It extends to the whole of the Jammu and Kashmir 
State. 


(?) It shall come into force on 19th liar 1991. 

2. Repeal of, and reference to previous rules. —(7) On 
and from the day on which this Regulation comes into force, 
all Rules and Standing Orders, as per Schedule A annexed to 
this Regulation, regarding grant of Taccavi for construction 
of wells, etc, and for relief of distress amongst zamindars shall 
except as regards the recovery of advances made before this 
Regulation comes into force, and of costs incurrei by the 
Government in respect of such advances and of the interest 
thereon, be repealed. 

(2) When in any Regulation or rules passed or issued 
before this Regulation comes into force, reference is made to 
the Rules and Standing Orders repealed under sub-section 
(7) above, the reference shall, as far as may be practicable be 
read as applying to this Regulation, or the corresponding part 
of this Regulation. 

3. Definitions. — In this Regulation, unless there is some¬ 
thing repugnant in the subject or context— 

(i) “Improvement” means any work which adds to the 
letting value of land, and includes the following, namely: 

(a) the construction of wells, tanks and other works for 
the storage, supply or distribution of water for the purpose of 
agriculture, or for the use of men and cattle employed in 
agriculture ; 

(b) the preparation of land for irrigation 

(c) the drainage, reclamation from rivers or other waters, 
or protection from Hoods or from erosion or othei damage y 
water, of land used for argicultural purposes or waste land 

which is culturable ; 
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(</) the reclamation, clearance, enclosure or permanent 
improvement of land for agricultural purposes ; 

(e) the planting of trees for agricultural purposes and 
construction of cattle sheds ; 

If) installation of plant, machinery and improved /arm 
implements with a view to adopting modern methods of agri¬ 
culture and for developing agricultural industry ; 

(g) the renewal or reconstruction of any of the foregoing 
works, or alterations therein or additions thereto ; 

(h) such other works as the Council may, by Notification 
in the Government Gazette, decl ire to be improvements for 
the purposes of this Regulation ; 

(tr) “Distress” means any extraordinary natural calamity 
affecting agricultural operations or resources, such as the 
failure or destruction of crops or damage to articles of husban¬ 
dry or cattle by droughts, frost, rust, floods, cloud-burst, hail, 
blight, locusts, fire or by disease or other physical visitat¬ 
ions ; 


(m) By the term agriculturists is meant a person who 
is a member of an agricultural class under the Jammu and 
Kashmir Alienation of Lind Regulations 1990. 

4. Authority for grant of loans and purposes for which 
loans may be granted— (/) Subject to such rules as may 
be made under section IS below loans may be granted under 
this Regulation by such officer, as may, from time to time, be 
empowered in this behalf by the Council : 

(a) to any person having a right to make any improve- 
meat, for the purpose of making that improvement ; 

(/?) to any proprietor or occupancy tenant of agricultural 

land, for thr relief of distress ; or 

(c) to any person for advancement of any other purpose 
directly connected with agricultural objects or pursuits. 

( 2 ) Loans may be granted,'with the consent and in the 
interests of persons mentioned in clauses (<z) to (c) of sub- 

specified 7 ° f tHlS seCt,on ’ to an >' ot,ler Person, for the purposes 

G) Under special circumstances of exceptional nature, 
the Revenue Munster may also recommend to Government 
for grant of other free aid. 

l . 5 ■ °J, dealing with application tor loans for 

purposes (a) and (c) of Section 4 {1).- When an application 
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for a loan for purposes mentioned in clauses (a) and (c) of 
section 4 (7) of this Regulation is made the Officer to whom 
the application is made, may, if it is, in his opinion, expedient 
that public notice be given of the application, publish a 
notice in the usual manner, calling upon all persons objecting 
to the loan for the particular purpose to appear before him at 
a time and place fixed therein and submit their object¬ 
ions. 


(2) The officer shall consider every objection submitted 
under sub-section (/), and make an order in writing either 
admitting or over-ruling it: 

Provided that, when the question raised by an objection 
is, in the opinion of the officer, one of such a nature that it 
cannot be satisfactorily decided except by a Civii Court, he 
shall postpone his proceedings on the application until the 
question has been so decided. 

(3) If the officer is sitisfi±d that the application for grant 
of loan may be allowed, he shall determine whether the loan 
may be advanced in lump sum or by instalments, and in 
the latter case, to what extent and at what intervlas. 


6. Perio.l for payment of loans for purposes {a) and (c) of 
section 4 (/).—Every loan granted under this Regulation for 
purposes mentioned in clauses (a) and (c) of section 4 ( ) o 
this Regulation shall be made repayable by instalments (in the 
form of an annuity or otherwise) within such period from the 
date of the actual advance of the loan, or when the loan is 
advanced in instalments from the date of the advance of th 
last instalment actually made, as may be hxed by the office 
granting the loan. , , , •. c u .11 

(2) The period for repayment, hxed as aforesa , ■ 

not ordinarily exceed twenty years, and shall b d ^ 

mined having regard to the durabili > o exue d»ency 

the purpose of which the loan is p* ,llK .• ' f persons 

of the cost of the work being paid by the generation of perso 

who will immediately benefit Dy the work. 

7 Loans for relief of distress.-(f) Measures aciop ed 

under section 4j .for relief of distress, shall ordinarily 

form of loans for— 

(a) purchse of seed; . 

(*) purchase of bullocks, foals or catt e . 

(c purchase of fodder for storage agamst drough , 

\d) for purchase of other art.cles of husbandry , 


or 
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(e) construction of new sheds for cattle in cases where 
old sheds have been burnt or destroyed by floods or other 
causes beyond control. 

(2) Loans for relief of distress shall ordinarily be 
advanced in lump sum. 

8. Period for repayment of loans for relief of distress. 
(/) Every loan granted under this Regulation for rel.ef of 
distress shall be made repayable by instalments within such 
period from the d ire of the loan of the advance actually made, 
as may be fixed by the officer granting loan. 

(-) period for repayment fixed as aforesaid in 

respect of loans for relief of distress, shall not exceed 10 years 
having regard to the capacity of the grantee to pay, but 
ordinarily advances for the purchase of seed should be repaid 
from the crop produced from the seed in respect of which the 
advances are made, provided that the crop of that year has 
been normal, and those for the purchase of bullocks, cattle or 
fodder within 3 years. 

9. Recovery oj loan —(/) Subject to such rules as may 
be made under section IS all loans granted under this Regula¬ 
tion, all interest (if any) chargeable (thereon) and costs (if any) 
incurred m making the same, shall, when they become due, 
be recoverable by the Tehsildar of the Tehsil concerned in 
all or any of the following modes, namely:— 

U) from the borrower as if they were arrears of land revenue 

uue by him; 

(*) from his surety (if any) as if they were arrears of 
land-ievenue due by him; 

been^tVnt f ^ l*"* f ° r the benefit of which the loan has 

resist oS T. ' f hcy WCre arreA,S of lan d _re venue due in 
icspect o| that land; 

(if tnvf.rrl f th f l> T' rt - v com P rise< l in the collateral security 
rev nee K O n " ° ‘ he procedure for the realist,ou of land- 

on which that"* ” ‘ ° of . ,,n ' novable property other than the land 
on wnicn that revenue is due. 

cl iuse'S’lhall 1 'ff T prOCeeding in res P ect of aI 'y land under 
h. he date of Th a ' ,y t '" tereSt m that 'and which existed 
,i™, Of , ‘he order granting the loan, other than the 

a " d ° f of, or persons 

“ h l, “ Ci that 'merest, and, where the loan is granted 
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under section 4 with the consent of another person, the interest 
of that person, and of mortgagees of, or persons having charges 
on, that interest. 

(2) When any sum due on account of any such loan, 
interest or costs is paid to the Tehsildar by a surety or an 
owner of property comprised in any collateral security, or 
recovered under sub-section (1) by the Tehsildar from a surety 
or out of any such property, the Tehsildar shall, on the applica¬ 
tion of the surety or the owner of that property (as the case 
may be) recover that sum on his behalt from the borrower, 
or out of the land for the benefit of which the loan has been 
granted, in manner provided by sub-section (1). 

(J) It shall be in the discretion of tie Tehsil lar acting 
under this section to determine the order in which he Mill 
resort to the various modes of recovery permitted by it.^ 

10. Order granting loan for improvement conclusive 
on certain points. —A written order under the hand of an 
officer empowered to mike loins under this Regulation, 
granting a loan to, or with the consent of, a person mentioned 
therein, for the purpose of carrying out an improvement wor 
described therein, for the benefit of land specified therein, shal. 
for the purposes of this Regulation, be conclusive evidence:- 

(a) that the work described is an improvement within the 

(b) that the person mentioned had at the date of t 

order a right to make such an improvement; an 

(c) that the improvement is one benefiting the 

specified. . borroW ers as among themselves — 

When a loan is made'under this Regulation to the member 
of a village community or a society incorpora e ^ 

Co-operative Societies Regulation of 199 1 P jv bouIu j 

such terms that all of them are jointly a amount 

to the Government for the payment of 

payable in respect thereof, and a statemn s ®. bound to 

of that amount wh.ch as among them.*Ives each^ ^ 

contribute is entered upon the order hjs agent duly 

signed, marked or sealed by eac m iking the order, 

authorised in this behalf, and by ® • j nce Q f the portion of 

that statement shall be c’ndus,^ each of those 

that amount which as among themselves 

persons is bound to contribute. 
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12. Exemption of improvements prom assessment to 
land-revenue. — When land is improved with the aid of a loan 
granted under this Regulation the increase in value derived 
from the improvement shall not be taken into account in 
revising the assessment of the land-revenue on the land: 
Provided that 

(/) where the improvement consists of the irrigation of 
land assessed at unirrigated rates, the increase may be so taken 
. into account after the expiration of such period as may be 
fixed by rules to be framed by the Revenue Minister with 
the sanction of the Council. 

(2) Nothing in this section shill entitle any person to call 
in question any assessment of land-revenue otherwise than 
as it might have been called in question if this Regulation 
had not been passed. 

Powers for suspension and remission of loans .— 
When it appears for sufficient cause that the loan granted 
under this Regulation cannot be repaid within the period 
fixed for repayment, or when any portion of the loan granted 
is found to be irrecoverable, or when for any special cause 
it appears that the loan ought not to be recovered, the 
powers for suspension and remission of the loan shall be the 
same as are laid down in the general rules of suspension and 
remission of land-revenue in force under orders of Government 

14. Court-fees and stamp duties.-(a) Applications for 
|oa "s under tins Regulation shall be exempt from Court-fees. 

(6) An instrument executed by a person taking advances 
under this Regulation or by his sureties, as security for the 

whPrlh ent 1 °m Tv!" / d .X anc *®» including an instrument 
whereby a landlord binds himself to consent to the transfer, in 

the event of default in such payment, of any land or interest in 

!"nh 0n Kn u eCUrity of which any such loan is made to his 

tenant, shall be exempt from stamp duty. 

15. Training oj apprentices. — Every recipient of loan for 
improvements under this Regulation, shall, if required, make 

m U e C thods OV as°the R f ^ ‘'Ti- ° f a PP rentices in agricultural 
prescribe Revenue Minister may from time to time 
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17. Power to make rules. — The Revenue Minister with 

ie approval of the Council may. from time to time, by 

* ^? hc J tlon in the Government Gazette, make rules consistent 

W1 , ,s Regulation to provide for the following matters, 
namely:— 

t ^ ie manner of making applications for loans; 

(o) the officers by whom loans may be granted; 

( c ) ,^ e manner of conducting inquiries relative to 
applications f >r loans, and the powers to he exercised by 
officers conducting those inquiries; 

(d) the nature of the security to be taken for the due 
app ication and repayment <»t the money, the rite of interest 
at which, and the conditions under which, loans may be 
granted, and the m.innirand time of granting loans; 

(e) the inspection of works for which loans have been 
granted; 

(/) the instalments by which, and the mode in which 
loans, the interest to be charged on them and the costs 
incurred in the making thereof, shall be paid; 

( g ) the manner of keeping and auditing the accounts 
of the expenditure of loans and of the payments made in 
respect of the same; and 

(h) all other matters pertaining to the working of the 
Regulation. 


Schedule A. 

Schedule of Revenue Department Notifications etc., 
repealed [vide section 2 (/) of the Jammu and Kashmir Aid to 
Agriculturists and Land Improvement Regulations No. VII 

of 1993]. 


o 

No and date of Circular or order and 
"S reference to Zabita Mai. 


Subject. 


1 Circular No. 20 of 1947 {Vide Zabita Mai. 

Part I, pages 253-257). 

2 Circular No. 1 of Baisakh 1949 (Vide 

pages 258-260 of Zabita Mai, Part I). 

3 Council Resolution No. 24, dated 6tb Assuj 

19S6 [Vida page 260 of Zibita Mai. 
Part I). 


Rules regarding grant if 
T accavi. 

Rules regarding grant of 
Taccavi for purchase of 
seed in Kashmir Province, 
r erm of protecrive leases for 
wells etc constructed with 
the aid of ! accavi. 




Serial No, 
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No. aDd date of Circular or order and 

reference to Zabita Mai. Subject. 


4. His Highness* order dated 2 3rd January Protective leases for wells in 
1915 on para 66 only of th * assessment Samba Tehsil. 

Report of Samba Tehsil. 

5 His Highness* order No. 2214. dated 12th Protective leases for wells in 

February 1917 on para. 56 of the Assess- Sri Ranbirsinghpura Tehsil. 

raent Report of Sri Ranbirsinghpura 

Tehsil. 

6 Ailan No. 10, dated 1st Bhadon 1980, Taccavi for purchase of 

pages 207-208 of revenue Circulars and cattle and for wells etc 
Hidayats, 1972-1984. 

Received the assent of His Highness the Maharaja 
Bahadur on 14th day of May 1935 corresponding to the 2nd 
day of Jeth 1993. 

(Sd.) HAVELI RAM, 

for Prime Minister. 




Notifications, 

Jammu and Kashmir State. 

[ Pages l to 1 2.j 



Notifications, 
Jammu & Kashmir State 


MIS HIGHNESS’ GOVERNMENT JAMMU & KASHMIR 

PRIME MINISTER’S OFFICE 
(GENERAL BRANCH.) 

Order No. 4171C of 19:6. 

Judicial Minister’s Memo. No. 2862, dated 18th April 
1936, regarding production of a State Subject Certificate in 
Registration Proceedings. 

It is hereby ordered that a transferor of a property by a 
registered document be not required to produce a State Subject 
certificate in registration proceedings as recommeded by the 
Judicial Minister and agreed to by the Revenue Minister. 

By order in Council, 

(Sd.) E. J. D. COLVIN, 

R-V/26-6-1936. Prime Minister. 


No. l-L/1993. Dated Srinagar, the 3rd July 1936/20th 
Har, 1993. 

Published for general information. 

(Sd.) RAM NATH S harm a, 

Judicial Secretary. 


HIS HIGHNESS’ GOVERNMENT JAMMU & KASHMIR 

PRIME MINISTER’S OFFICE 
(GENERAL BRANCH ) 

Order No. 6S5/C oj 1936. 

Judicial Minister’s Memo. No. 4799, dated 23rd July 
1936, regarding exemption of Kh. Abdul Rahim Bande from 
personal attendance in civil courts. 


Kh. Abdul Rahim Bande, religious head of Hazaratbal 
ts hereby exempted from personal attendance in Civil Courts 
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under section 133 (1) of the Civil Procedure Code as 
recommended by the Judicial Minister. 

By order in Council, 

(Sd.) E. J. D. COLVIN, 

R-111/2-9-1936. Prime Minister. 


No. 2-L. Dated Srinagar, the 8th September 1936. 
Published for general information. 

(Sd.) RAM NATH Sharma , 

Judicial Secretary. 


PRIME MINISTER’S OFFICE. 

(GENERAL BRANCH.) 

Order No. 693 of 1936. 

Subject. — Finance Minister’s Memo. No. 2168, dated 6th 
August 1936, regarding qualification of voters and candidates 
tor Municipal elections. 

The following explanation is hereby incorporated in 
qualification No. 3 of the Municipal Electoral Rules: 

“Persons serving as Commissioned O.ficers and Indian 
other ranks of the Royal Indian Army service Corps and also 
the Commissioned Officers of the Animal and Mechanical 
Transport Sections of the Jammu and Kashmir Army.” 

By order in Council, 

(Sd.) E. J. D. COLVIN, 

R-XI/2-9-1936. Prime Minister. 


HIS HIGHNESS’ GOVERNMENT JAMMU & KASHMIR 

PRIME MINISTERS OFFICE. 

(GENERAL BRANCH). 

Order No. 694 of 1936. 

Subject. — Finance Minister’s Memo. No. 1859i dated 8th 
July 1936, regarding Draft rules for licensing of draftsmen. 

As proposed by the Municipal Committee the adoption o 
the attached rules for licensing of draftsmen to prepare 
building plans in the Jammu Municipality is hereby confirmed. 
By order in Council, 

(Sd.) E. J. D. COLVIN, 

Prime Minister. 


R-XII/2-9-1935. 
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RULES FOR LICENSING DRAFTSMEN TO PREPARE 
BUILDING PLANS FOR THE PUBLIC. 


Annexure to Council Order No 694 o/ 1936. 

1. Every application for a license to work as a draftsman 
for building applications, shall file an application for the 
purpose addressed to the President, Municipal Committee 
accompanied by a plan drawn by him for building, con¬ 
structed according to the building bye-laws, giving all the 
information which is required under the rules for submission 
of plans with the building applications. 

2. The President, Municipal Committee, will on receipt 
of such applications decide whether the applicant is a fit 

person to be allowed to sit for the examination referred to in 
rule (3). 

3 The President, Municipal Committee, will cause such 
candidates to be examined (6y a Committee one member of 
winch will be the Divisional Engineer o) the Division) in the 

mi f ?H e a Vki t0 ,i hC P re P aration of plans required to besub- 
Tn writing^ a PP l,catlons » the examination being held 

lic-n«8 to ,och > Tf id , e k nl ’ M ? n . iCipal Committee shall issue 

examTnl A Hcenselee of S R SUCCes ' ful in the 

payable. license tee of R s . 5 per annum will be 

name. faL^s'naTne mtd l.aceof *»' contain the 

candidate and the rates of i • ^ es ' ( ^ en i ce °f the successful 

preparation of the plans The Ucense^ n h° Uld cbarge fur the 
year on 1st of Katik. ' ie "" be re,le 'va.ble every 

more than the preswiLd^eeiMvm b° U i nC h| t0 de ? I ' and or charge 
confiscated. 68 wlU be 1,able to have his licenie 

takes to prepare e thl ed p ianf fi™a n time 11 HV , time he under ' 
able to prepare the pbn and shalf h"" j"* Wb,ch he '»>» be 

undertaking to the P erson"e q uinni hZ , ° Ver writing his 
Maximum time one week. q nng h,m to prepare the plan. 
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9. Every draftsman shall sign the plan prepared by him 
and note the date and the fee received, on each copy of the 
plan. 

10. The draftsman shall be responsible to prepare the 
plan according to the building bye-la.vs. If apian reveals 
that it is not in accordance with building bye-laws inforce or 
that there is intentional mis-statement of facts or wrong 
description of a site or that the draftsman is incompetent 
the license will be liable to cancellation under tne orders 
of the President Municipal Committee. The draftsman will 
have to carry out all directions that may be given from time 
to time by the Committee. 

11. Every draftsman shall have to keep a register with 
these columns :— 


1. Name of ihe 2. The date of 3. The date of 4. Remarks by 

applicant. receiving of sending the plan I resident. 

plan rt j* cl<d back to Corrmit- 

by the Cam- tee after making 

mittee. corrections. 

Note. (1) The public are at full liberty to get their plans prepared through 
any licensed draftsman, no Municipal employee shall prepare plans for t e 

PUbl, (2) All the above rules will be printed at the back of the license m 

English and Urdu for information of the public. . . ~ 

(o) A list of licensed draftsmen will be hung up in the Municipal office 

premises and at all important places for information of the public. 

12. Prescribed rales of fees. • , 

(а) for preparing plans for buildings covering a superficial 

area of 400 sq. ft. or under Re. 1 for a set of two plans. 

(б) for preparing plans for buiWmgs covenng an area 

of more than 400 sq. ft. and less than 1000 sq. ft. Rs. 2 
3 for°pUns S for buildings covering an area of more than 

^ 000 (J? for ^peciai^p^aris. °the V< arnount that may be sett,ed 

bet rr - ,be Civil 

Lines. They may be drawn on ordinary thick P a P erS Q enclosures and 

Note. {>) For plans regarding of re -erec ion. half 

regarding repairs oming within the definition erec ion 

the prescribed fee above given. . by an y draftsman, shall have 

Note. (3) The plans, if wrongly \ extra charges 

to be prepared again by the same draftsman without y 
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HIS HIGHNESS’ GOVERNMENT, JAMM U & KASHMIR. 

PRIME MINISTER’S OFFICE. 

(GENERAL BRANCH.) 

Order No. 762-C of 1936 . 

Judicial Minister’s Mem', No. 5705, dated 2nd September 
1936, regarding draft rules relating to serving of notice. 

As recommended the attached draft rules framed by the 
High Court under section 122 of the Code of Civil Procedure 
are hereby sanctioned. 

By order in Council, 

(Sd.) E. J. D. COLVIN, 

R-l/23-9-1936. Prime Minister. 


No. 3I-G/1993. Dated Srinagar, the 29th September 1936. 

Published for general infoimntion. 

(Sd.) RAM NATH Sharnia, 

Judicial Secretary. 

In exercise of the powers vested in the High Court under 
section 122 of the Code of Civil Procedure Regulation No. 
10 of 1977 the Court is pleased to make the following rules;— 

J. -.very party to a suit on his first appearance before 
a Civil Court shall tile a declaration of the exact address at 
which notice may be served on h m in future proceedings in¬ 
cluding appe ds, reviews, revisions and every other proceed¬ 
ings connected with the case, in every court upto the High 
Court. 

2. The plaintiff shall present the declaration at the time 
of the presentation of his plaint and the defendant at the time 
of the presentation of his written statement. The declara¬ 
tion of address so presented will hold for service until the 
declaration is altered by the p irty presenting it. 

3. Tne decl nation shall be file l just after the index 
pvgi of the hie and m iy be changed from time to time at 
the request of a party. 

4. The registered address of a party shall hold for 
service either through a process server or by p>st in all the 
courts including and upto the HighC>urt of Judicature. 

5. A pirty shall be said to have been served personally 
if the process is served at his registered address in the man¬ 
ner described in rule 5 of the Code of Civil Procedure. 
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6 It shall be the duty of every civil court to ascertain 
from every plaintiff or defendant whether a declaration of 
permanent address has duly been filed or not. 

(Sd.) BARJOR DALAL, 

Chief Justice. 

HIS HIGHNESS’GOVERNMENT. JAMMU & KASHMIR. 

OFFICE OF THE PRIME MINISTER. 
(GENERAL BRANCH) 

Order A 'o. 747 C oj 1936. 

Subject :—Finance Minister’s Memo. No. 2257-M, dated 
17th August 1 936, regarding rules for preliminary training to 
candidates desiring to undergo training in Sanitary Inspec¬ 
tors cliss. 

The attached rules for imparting practical preliminary 
training to candilates desirous of undergoing training in 
Sanitary Inspector’s class are hereby sanctioned. 

By order in Council, 

(Sd ) E. J. D. COLVIN, 

R-XI/16-9-1936 Prime Minister. 


Annexure to Council Order No. 747 C of 1936. 
RULES FOR PRELIMINARY TRAINING OF 
SANITARY INSPECTORS. 

1. A student desirous of getting training preparatory to 
joining the Sanitary Inspectors Class should at least be a 
Matriculate. 

2. A training fee of Rs- 5 per month will be charged 
from the student. 

3. The minimum period of training will be three 
months. 

4. A certificate shall be issued by the Health Officer 

Srinagar, on completion of the Training. 

5. A trained candidate will have no claim whatsoever on 

any appointment by virtue of this training. 

6. The Municipality may refuse to give preliminary 
training tc any candidates during a particular year and may 
not agree to take more than a fixed number of candidates at 

at a time. 
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HIS HIGHNESS' GOVERNMENT. JAMMU&KASHMIR, 
OFFICE OF THE PRIME MINISTER. 
(GENERAL BRANCH \ 

Order No. 7 51 -C oj 1936. 

Subject .-Finance Minister’s Memo. No. 10024 dated 
30th July 1936, regarding authorising Ministers to sanction 
condemnation of unserviceable articles. 

The Ministers aie hereby authorised to sanction conde¬ 
mnation of unserviceable articles excluding cash and Stamps 
an t leir sale by public auction without previous reference to 
the Finance Department. A quarterlv statement of all such 
.auctions be prepared by each Minister and sent to tire 
r!nance Department for information and remarks if any. 

further it is hereby directed that Judicial Minister be 
informed of this delegation of powers. 

By order in Council, 

R-XV-16-9-36. <Sd } E - J - P,uSt E , 

No. F/ J272 F 8 INANCE SECRETARIAT^ 28 . 9 . 36 

Published for general information. 

(Sd ) CHARANJIT LAL 

Secretary, 

To The Finance Minister. 

HIS HIGHNESS’GOVERNMENT, JAMMU & KASHMIR. 

UhbiCE Ob THE PRIME MINISTER 
(GENERAL BRANCH ) 
o , • ° rder No ■ 746jC of 1936. 

21st Auiutt"iqr nCe M j nister ' s Mcmo No. 10971, dated 

charged on House BuIufii^"l\dvjuK:es! 10n "** ° f intere,t 

4 per cent n e a y y ,terest at ,he reduced rate of 

By order in Council, 

R-X If-9-36. (SdJ E. J. D COLVIN, 

Prime Minister. 
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S°u, F/ u 12 , 7 ? 7 ' Dated 28-9-36. 

r ublished for general information. 

(Sd.) CH ARAN JIT LAL 

Sec k etary, 

To Finance Minister. 

HIS HIGHNESS’GOVERNMENT, JAMM U & KASHMIR. 

OFFICE OF THE PRIME MINISTER. 
(GENERAL BRANCH) 

Order No. 748/C of 1936. 

Subject : — Finance Minister’s Memo. No F/10938 dated 
21st August 1935, regarding transfer of T. A. Audit from 
Jammu Treasury to the Accountant General’s Office. 

The retransfer of T. A. Audit from Jammu Treasury to 
the Accountant General’s Office with effect from the next 
financial year (1st Kalik 1993) and the introduction of post¬ 
audit in respect of the T. A. bills of offices located at Jammu 
and the offices which move there with Government are here¬ 
by sanctioned. 

By order in Council, 

(Sd.) E. J. D. COLVIN, 

R-XI1/16-9-1936. Prime Minister. 

FINANCE SECRETARIAT. 

No. F/12795. Dated 29-9-1936. 

Published for general information. 

(Sd.) CHARANJIT LAL, 

Secretary, 
to Finance Minister. 


Order No. 733 of 1935. 

Subject: — Revenue Minister’s Memo. No. S-3525, dated 
2nd August 1935, regarding plantation of fuel trees on State 
areas and on zamindars’ own holdings in the Jammu I rovince 
free of revenue charge for the first 10 years. 


Sanction is hereby accorded: . 

(I) to the giving out on lease of barren areas }’ m o 
villages in the Jammu Waz.rat, to persons prepared^to pDnt 
fuel trees without any charge of revenue for the first ^ 
in respect of lands so leased out provided the area is put 
the specific use of growing timber and provided that w.th.n 
two years of grant plantation is commenced; and 
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(2) where anyone within the afore-said Wazarat is pre¬ 
pared to plant trees on warhal (Mehra) and Thangar (Rakar) 
plots in his holdings at present assessed to revenue, to the 
remission of the land revenue assessed on the afore-said 
inferior soil for the first 10 years, provided the area is used as 
a fuel preserve. The revenue will only be remitted after the 
R.vnuiy mtlurities are satisfied that fuel plants have been 
est ib.is'io 1. til it the are i has ceased to be cultivated area 
anJ th it it In; ass am rl the ch imcter of a fuel preserve. 

By order in Council, 

(Sd.) E. J. D. COLIVIN, 

Prime Minister. 

REVENUE SECRETARIAT. 

Notification No. R-8 dated 21st August, 1936. 

Published for general information. 

(Sd.) M. A. SHAHMIR1, 
Revenue Secretary. 


HIS HIGHNESS’ GOVERNMENT JAMMU & KASHMIR. 

Order No. 757 oj 1935. 

Subject .— Revenue Minister’s Memo. No. S-3687, dated 
19th August 1935, regarding certain concessions to zamindars 
in the J imtnu Province for plantation of Nursery plants. 

Full land revenue for the first seven years and half 
the land revenue after that period will be remitted in favour 
of responsible zamindars undertaking plantation of areas of 
suitable soil between 1 and 2 acres as nurseries with the 
object of selling selected plants within the district at prices 
approved by the Director of Agriculture. This concession 
will operate so long as the concessionaires supply nursery 
plants within their district and use the land for this specific 
purpose and observe the terms of the agreement copy of 
which is attached. 

By order in Council, 


„ ftt/ _ (Sd.) E. J. D. COLVIN,' 

R-111/25-9-1935. Prime Minister 

REVENUE SECRETARIAT. 
Notification No. R-7, dated 21st August 1936. 
Published for general information. 

(Sd.) M. A. SHAHM1R1, 

. Revenue Secretary. 
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AGREEMENT FORM. 

Agreement between-on the one hand and the 

*!j e ?' 0r l° ,^o r ‘ cu lt ure > His Highness’ Government, Jammu 

an \ashmir on behalf of the Government, on the other 
hand. 




— Tehsil 


son of 


-resident of — 


Village— 


Wazarat, do hereby voluntarily agree 

k'mals of my land, 


to the following ; — 

I. That I shall convert— 

situated in-Village-Tehsil, khasra Nos -- 

into a nursery of fruit plants, and shall maintain it properly. 

. 7 hat l shall raise seedlings from seeds and cutlings 

in this nursery, under the instructions and supervision of the 
Department of Agriculture. 

3. That I shall properly bud and graft these seedlings 
at the proper time. The Department of Agriculture will 
supply me bud wood I may also get technical assistance in 
budding work from the Department of Agriculture. 

4. That I shall supply these grafted plants only to the 
zamindars of the neighbouring villages, at the rates which may 
be fixed by the Director of Agriculture. 

5. That I shall supply these plants only after these have 
been examined by an officer of the Department of Agriculture 
and certified to be healthy, in which case the Department of 
Agriculture will issue a health certificate. 

6. That I shall get the fruit plants duly registered bv 
the Department of Agriculture, as required under rules. 

7. That I shall abide by the advice and suggestions of 
the Department of Agriculture, and that this land and the 
work therein will always be open to inspection by an officer 
of the Department of Agriculture. 

8. That the land under nursery will be exempt from 
payment of full revenue for the first seven years, after which 
it will be assessed at half the revenue only. 

9. That I will be entitled to this concession so long as 
this area is used for the specific purpose of a nursery of iruic 
plants. 

10. That the land for nursery work will first be approv¬ 
ed by the olficers of the Department of Agriculture. 

II. That I will forfeit this concession in case of breach 
of any of the above conditions and the area will e la e 
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to bs rs-assessed to revenue and I shall not be entitled to 

claim any compensation. . . , „ A-rtiVe* 

The Department of Agriculture, on its S’.ae, undertakes 

to inspect the land selecte.1 for planting the nuiserv, g* ve u - 

structions, suggestions, inspect the nurssry off and on- SU PP > 

graft and bud wood for grafting purposes, supply tec mica 

assistance free of charge for grafting purposes, fix ra-.es or 

the sale of the plants with due regard to the condition o ie 

plants and the cost of maintaining the nursery in the loca ity, 

issue health certificate before issue of plants, and in ca=e o 

any disease, treat plants against that particular disease at the 

cost of the owner of the nursery, and keep a general watc i 

over the said nursery. 


Signature of the nurseryman 

1 . 


?; 


Witness- 

Address- 

Witness-' 

Address- 


— 1 . 


2 . 


Executed today the- 
between — 


“—- day of 
f- 


Signature of the Director Depart- 
ment of Agricubure. 

Witness- - -- 

Address- 

Witm ss- 

Address- 

Village-Pehsi^ '“ 


WazaraN, and the. Director of AgiicuUure, His Highness’ Government 
Jammu and Kashmir. 

To be recorded. 

DIRECTOR OF AGRICULTURE, 

HIS HIGHNESS’GOVERNMENT J<\MM U & KASHMIR. 


HIS HIGHNESS’ GOVERNMENT. IAMMU& KASHMIR. 

PRIME MINISTER’S OFFICE. 

(GENERAL BRANCH) 

Order No. 840jC of 1936. 

Subject :■—Finance Minister’s Memo. No. 1998-M, dated 
22nd July 1936, regarding piohibiting the drivers of Horse 
Vehicles etc. from using horns of mechanical device. 

The attached proposed addendum to Hackney Carriage 
Rules prohibiting the driver of a horse or bullock drawn 
vehicle from using or blowing a horn or a mechanical device 
of the kind usually in use with the drivers of automobiles is 
hereby confirmed. Such vehicles should use a bell of the type 
approved by the Committee. 

By order in Council. 

„ (Sd.) E. J. D. COLVIN, 

R-XXV-9-10-36. Prime Minister. 
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ADDENDUM TO HACKNEY CARRIAGE RULES 
PRINTED ON PAGES 138 TO 143 OF THE 

MUNICIPAL MANUAL. 

,. , 30 , ^ r ‘ ver a horse drawn or bullock drawn 

ve icle shall use or blow a born or a mechanical device of the 
kind usually in use with the drivers of automobiles. Such 
vehicles may use a bell of the type approved by the 
Committee.” 


HIS HIGHNESS’ GOVERNMENT, JaMMU & KASHMIR. 

OFFICE OF THE PRIME MINISTER. 
(GENERAL BRANCH) 

Order No. 830/C of 19i6. 

Subject ’.— Finance Minister’s Memo. No. 2507-M, dated 
9th September 1936, regarding addendum to Clause 2 (A) 
XIII of Bye-laws relating to dangerous trades. 

The amendment (shown in the annexure) proposed by the 
Municipal Committee, Srinagar, in the Bye-laws relating to 
offensive and dangerous trades is hereby confirmed under 
Section 119 of the Jim mu and Kishmir State Municipal 
Regulation, 1970, as recommended by the Minister-in-Charge 
of Municipalities and agreed to by the Judicial Minister. 

By order in Council. 

(Sd.) E. J. D. COLVIN, 

Prime Minister. 

Annexure to Council Order No. 830;C of 1936. 

To Clause (Kill) of Sub-section A of Section 2 of the 
Bye-laWs relating to offensive and dangerous trades framed 
by the Municipal Committee of Srinagar under Section 79 and 
112 (r) of the Jammu and Kashmir State Municipal Regulation, 
1979, the following shall be added, namely: — 

“Or as any other manufactory, engine house or place of 
business or a furnace, from which oflens.ve or unwholesome 
smells, noises or smoke arise; or as a vard or depot for tiade 
in hay, straw, thatching grass, wood, charcoal or coal or other 
dangerously inflammable material or as a store house foi any 
explosive or petroleum or any inflammable oil or spirit . 













